
No. 7516

IN THE

l^nxtth States Cirruti Court
of Appeals (^

FOR THE

mntif Cirtrnt

Intermountain Building and Loan Association, a Cor-

poration, and J. A. Malia, as Bank Commissioner of

the State of Utah,

Appellants,

vs.

Guadalupe R. Gallegos, Francesca Gallegos, His Wife

;

Inga G. Gudmundsen and Mata E. Dexter, in Their

Own Behalf and in Behalf of Others Similarly Situ-

ated ; H. C. Smoot and Sophia Smoot, His Wife,

Appellees.

APPELLANTS' OPENING BRIEF

H. Van Dam, Jr.,

Salt Lake City, Utah.

James R. Moore,

Blaine B. Shimmel,

Phoenix, Arizona.

y,. „ „ Solicitors for Appellants.
Moore & Shimmel,

Phoenix, Arizona.

Oj Counsel.

MANUFACTUnrNS STATIONERS '«• phoenix, AxiroNA

JAN-4193S j

i





INDEX
Pages

ARGUMENT 29

I. No Cause of Action at Law or in Equity
Has Been Stated 29

(a) Appellees' relation to Association is

that of a stockholder 29

(b) Stockholders in a building and loan

association do not occupy the rela-

tion of general creditors 34

(c) Insolvency of a building and loan

association destroys the right of

withdrawal and prevents stock-

holders becoming creditors in any

sense 38

(d) Appellees have no lien on Associa-

tion's assets 41

(e) Summation 45

II. Under the Laws of Utah, Appellees

Are Not Entitled to Receiver of Build-

ing AND Loan Association in Hands of

Bank Commissioner 47

(a) Statutes of Utah 48

(b) Decisions of Utah and other courts 53

(c) Insolvency of a building and loan

association works its de facto disso-

lution and necessitates winding up

its business 68



INDEX— (Cont.)

Pages

(d) Bank Commissioner is statutory

liquidator and is vested with title to

Association's assets 71

(e) Arizona stockholders have no pref-

erence in Arizona assets over stock-

holders of other states 78

(f) No question of conflict of jurisdic-

tion between courts or comity is in-

volved 82

(g) Under full faith and credit clause of

Constitution courts are bound to

recognize Malia's title to assets in

Arizona 84

III. Court of Equity Generally Will Not
Interfere With the Internal Affairs of

A Foreign Corporation 85

IV. If Any Necessity Existed for the Ap-
pointment OF Receiver, It Ceased Upon
THE Bank Commissioner Taking Posses-

sion OF THE Association 87

V. Court Will Not Appoint a Receiver at

THE Suit of an Unsecured Non-Judg-
ment Creditor 91

VI. This Court May Now Enter a Final
Decree on the Merits 92

VII. Conclusion 92



INDEX— (Cont.)

Pages

ASSIGNMENTS OF ERROR 9

BRIEF OF ARGUMENT 10

ISSUES 8

NATURE OF PROCEEDINGS 1

STATEMENT OF CASE 2



TABLE OF AUTHORITIES

Pages

Amos, Comptroller of Florida v. Trust Co. (C. C. A.

5.), 54 Fed. (2d) 286 57-60,83,89

Andrews v. Roanoke Bldg. Ass'n & Investment Co.,

98 Va. 445, 36 S. E. 531, 49 L. R. A. 659 37

Bank of Bay Biscayne v. Hankins (C. C. A. 5), 42

Fed. (2d) 209 61,64

Brictson Mfg. Co. v. Close (C. C. A. Neb.), 280 Fed.

297 46

Christian's Appeal, 102 Pa. 184 38

Clark V. Williard et al, 78 L. Ed. Adv. Sheet No. 11,

p. 743 n, 78, 84

Commonwealth of Pennsylvania v. Penn General

Casualty Co. (Pa. S. Ct.), 173 Atl. 4.3.7 (Not

yet reported.) 61

Commonwealth of Pensylvation v. Williams, et al.

(C C. A. 3), 7?^ Fed. (2d) ^.9.^ (Decided July 24,

1934. Not yet reported) 61

Cook et al. v. Illinois Bankers Life Ass'n et al., 46

Fed. (2d) 782 (C. C. A. 7) 56, 57

Cooley on Constitutional Limitations, 7th Ed. p. 529.. 52

Corpus Juris

:

9, p. 935, Sec. 31 34

9, p. 936, Sec. 33 33

9, p. 939, Sec. 39 38

9, p. 991, Sec. 139 70



TABLE OF AUTHORITIES— (Cont.)

Corpus Juris— (Cont.) Pages

9, p. 992, Sec. 140 39

9, p. 995, Sec. 148 43

14A, p. 1081, Sec. 3670 70

53, p. 31 47

De Rees v. Costaguta (C. C. A. N. Y.), 275 Fed. 172,

certiorari denied 42 S. Ct. 56, 257 U. S. 648, 66

L. Ed. 415 46

Earle v. Commonwealth of Pennsylvania, 178 U. S.

449, 44 L. Ed. 1146 73

Endlich on the Interpretation of Statutes, p. 362 52

Felice Perrelli Canning Co. v. Certified Food Stores,

Inc., 15 Fed. (2d) 981 , 91

First Nat. Bank of Bethel v. The Nat. Pahquioque

Bank, 20 L. Ed. 840 77-78

Fite V. Henson (Ga.), 122 S. E. 412 60

Fletcher Cyclopedia Corporations, Vol. 17, 1933

Permanent Ed., p. 732, Sec. 8562 76

Frick et al. v. Calmin Mortgage Corp. Ltd. (Cal. S.

Ct.), 32 Pac. (2d) 619 46

General Code of Ohio (in effect 1926), Sec. 9487 65

Good V. Derr (C. C. A. 7), 46 Fed. (2d) 411 73

Grout V. First Nat. Bank of Grand Junction et al.

(Colo.), Ill Pac. 556 63

Harding Realty Co. v. Blanchard (La., Mar. 26,

1934), 154 So. 47 34



TABLE OF AUTHORITIES— (Cont.)

Pages

Harkin v. Brundage, 276 U. S. 36, 72 L. Ed.

457 47, 82, 83, 91

Haynes v. Fraternal Aid Union et al. (D. C), 34 Fed.

(2d) 305 60

Hiern v. Interstate Trust & Banking Co. (La.), 152

So. 684 60

Home Mortg. Co. v. Ramsey (C. C. A. 4), 49 Fed.

(2d) 738 91

In Re Richardson's Estate (D. C), 294 Fed. 349 47

Joy V. Midland State Bank, 26 S. D. 244, 128 N. W.
147 74

Mayor, etc. of Knoxville v. Africa, 11 Fed. 501 92

Lewis et ux v. Clark (C. C. A. 9), 129 Fed. 570 34, 68

Liberty Nat. Bank v. Mcintosh, 16 Fed. (2d) 906 (C.

C. A. 4) 63

Manhattan Rubber Mfg. Co. v. Lucey Mfg. Co. (C. C.

A. 2), 5 Fed. (2d) 39 91

McGarry et al. v. Lentz et al. (C. C. A. Ohio), 13 Fed.

(2d) 51 66-68

Mercantile Trust Co. v. Miller (Cal.), 137 Pac. 913 .. 75

Mitchell V. Lay (C. C. A. Cal.), 48 Fed. (2d) 79 46

Mitchell V. Maurer (C. C. A. 9), 69 Fed. (2d) 233 82

Montecito County Water Dist. v. Doulton, 224 Pac.

747 52

Mott V. Western Savings & Loan Ass'n (Oregon), 20

Pac. (2d) 236 35



TABLE OF AUTHORITIES— (Cont.)

Pages

National Surety Co. v. Pixton, 60 Utah 289, 208 Pac.

878, 24 A. L. R. 1487 72

Nolte V. Hudson Nav. Co., 31 Fed. (2d) 527 91

Parsons v. Charter Oak Life Ins. Co., 31 Fed. 305.... 80-81

Pusey & Jones Co. v. Hanssen, 261 U. S. 491, 67 L.

Ed. 763 91

Relf V. Rundle, 103 U. S. 222, 26 L. Ed. 337 .. 54, 11, 78-80

Revised Statutes of Missouri, Sec. 6043 (in effect

1881) 55

Revised Statutes of Utah, 1933 :

Ch. 2, Title 7 54

Sec. 7-1-1 15

7-1-5 16

7-1-8 16

7-1-9 16

7-1-13 16

7-1-14 16

7-1-16 17

7-1-18 17

7-1-19 17

7-1-20 17

7-1-22 17

7-1-26 18



TABLE OF AUTHORITIES— (Cont.)

Revised Statutes of Utah, 1933 (Cont.) Pages

7-2-1 18

7-2-2 19

7-2-4 19

7-2-6 19

7-2-7 19

7-2-9 19

7-2-10 19

7-2-12 20, 76

7-2-18 20

7-2-20 21, 1(i

7-5-1 10, 29

7-5-5 11, 29

7-5-10 12, 29

7-5-11 12, 29

7-5-15 14, 44

7-5-23 21, 54, 75

7-5-39 21

88-1-1 21, 50

88-1-2 22, 50

88-1-15 22, 51

88-2-3 22, 51

Proclamation 51

Riches V. Hadlock (Utah), 15 Pac. (2d) 283 71-73



TABLE OF AUTHORITIES— (Cont.)

Pages

Rogers v. Guaranty Trust Co. of N. Y., 288 U. S. 123,

n L. Ed. 652 85-87

Ruling Case Law:

4, p. 349, Sec. 8 44

4, pp. 350-351, Sec. 9 42

4, p. 354, Sec. 13 38

4, p. 358, Sec. 16 39

4, pp. 384 et seq., Sees. 39 and 40 69

7, p. 718 70

23, p. 13, Sec. 7 47

23, p. 33, Sec. 31 89

23, p. 34, Sec. 32 89

25, p. 786, Sec. 35 52

Session Laws of Utah:

1921, Sec. 13, Ch. 23 50

1925, p. 91, Sec. 12 62

1933, Sec. 1, Ch. 8 22

Shapiro V. Wilgus, 287 U. S. 348, 77 L. Ed. 355 91

Simkins Federal Practice, Rev. Ed., Sec. 918 92

Smith, Commissioner of Banking v. Washington Cas-

uahy Ins. Co. (N. J.), 159 Atl. 510 88

Smith et al. v. Taggart (C. C. A. 8) , 87 Fed. 94 81



TABLE OF AUTHORITIES— (Cont.)

Pages

Smith V. Vulcan Iron Works, 165 U. S. 518, 41 L. Ed.

810 92

Soptich V. St. Joseph Nat. Creation B. Ass'n (D. C),
34 Fed. (2d) 566 60

Southern Bldg. & Loan Ass'n of Knox County, Tenn.

V. Miller (C. C. A. 4), 118 Fed. 369 81

State V. Atkinson (Fla.), 146 So. 581 60

State V. Court of Common Pleas (Ohio), 178 N. E.

258, 78 A. L. R. 1079 and note beginning on page

p. 1090 60

State V. Hall (Mo. Sup. Ct.), 52 S. W. (2d) 174 60

State ex rel Me3^er-Kiser Bank v. Superior Court of

Marion County (Ind.), 177 N. E. 322 60

State V. Robinson (Tex. Civ. App.), 42 S. W. (2d) 457 60

Sterrett v. Second Nat. Bank (C. C. A. 6), 246 Fed.

753, 3 A. L. R. 256; 248 U. S. 73, 39 S. Ct. 27, 63

L. Ed. 135 73

Stilwell V. People's Bldg., Loan & Savings Ass'n., 57

Pac. 14 35

Stone V. New Schiller Bldg. & Loan Ass'n (Pa. Sup.

Ct. 1931), 153 Atl. 758 39

Sumrall v. Columbia Finance & Trust Co., Assignee of

Commercial Building Trust (Ky.), 50 S. W. 69,

44 L. R. A. 659 42

Sundt v. Mutual Bldg. & Loan Ass'n. (New Mexico

1932), 16 Pac. (2d) 394 41



TABLE OF AUTHORITIES— (Cont.)

Pages

Ulmer v. Folmouth L. & B. Ass'n. (Maine) , 45 Atl. 32 60

Union Savings & Investment Co. v. District Court of

Salt Lake County, 140 Pac. 221 53, 54, 71, 87

U. S. F. & G. Co. V. Vicars, 10 Fed. (2d) 474 70

Utah Compiled Laws 1907, Sec. 400 53

Utah Constitution, Sec. 1, Art. XII 23

Weede v. Emma Copper Co., 200 Pac. 517 49

Zechiel v. Fireman's Fund Ins. Co. (C. C. A. 7), 61

Fed. (2d) 21 91





No, 7516

IN THE

Mnxt^h ^tat^0 Cirtutt Caurt
of Appeals

FOR THE

SCintly Cirrmt

Intermountain Building and Loan Association, a Cor-

poration, and J. A. Malia, as Bank Commissioner of

the State of Utah,

Appellants,

vs.

Guadalupe R. Gallegos, Francesca Gallegos, His Wife

;

Inga G. Gudmundsen and Mata E. Dexter, In Their

Own Behalf and in Behalf of Others Similarly Situ-

ated; H. C. Smoot and Sophia Smoot, His Wife,

Appellees.

APPELLANTS' OPENING BRIEF

NATURE OF PROCEEDINGS

Appeal from interlocutory orders of District Court of

Arizona appointing temporary receiver for Arizona assets

of a Utah building and loan association in the possession of

the Bank Commissioner of Utah and enjoining the Com-

missioner from removing them from the State.



STATEMENT OF CASE

Appellees, plaintiffs below, are citizens of Arizona.

Appellant Intermountain Building & Loan Association,

hereinafter called "Association," is a Utah corporation,

has its principal office and place of business in the County

of Salt Lake, Utah, and for many years prior to March 17,

1934, was doing a savings and loan or investment business

on the building society plan in the States of Arizona, Cali-

fornia, Idaho, Oregon, Utah, Wyoming and elsewhere.

It had a total membership of 3,840, of whom 834 are resi-

dents of Arizona; its assets are valued at $2,885,632, of

which $1,230,000 are located in Arizona. Appellant J. A.

Malia is Bank Commissioner of Utah.

Original verified bill was filed by the three first-

named appellees on April 18, 1933. Amended bill was

filed June 23, 1933. The Smoots, appellees, intervened

as plaintiffs. They occupy the same legal relation to the

Association and in their bill make substantially the same

allegations as do the original plaintiffs and seek like relief.

Appellees allege they and others similarly situated are

creditors of the Association holding express contract liens

upon real estate first mortgages owned by the Association

in amounts equal to at least 100 per cent of their respec-

tive debts, as evidenced by the Association's Installment

Savings Stock Certificates, identical in language except

as to date, number and amount, by which the Association,

in consideration of specified monthly payments, agreed to

pay at its office in Salt Lake City, Utah, at the expiration



of ten and one-half years, the par values of said certificates

or stated withdrawal values prior to full maturity. The

certificate held by the Gallegos appellees is set out in Para-

graph VII of the amended bill. Record pp. 6-12.

The aggregate amount of like obligations of the Asso-

ciation held by the six appellees is $7,642.50; the total

of such certificates held by others similarly situated ex-

ceeds $2,300,000, and it is alleged that the Association

does not own real estate mortgages in excess of $1,600,000.

Prior to suit each appellee had demanded the maturity or

withdrawal value of his stock, which the Association was

unable to pay. The general indebtedness, if any, of the

Association is not shown.

No one of appellees gave notice of withdrawal until

approximately six years after they allege the Association

to have been hopelessly insolvent.

Among other facts which, if true, might justify

the appointment of a receiver in an ordinary case,

appellees alleged that the Association has been hopelessly

mismanaged from its inception and likewise insolvent

for a period of more than seven years; that it was doing

practically no business and had lost the confidence of the

public to such an extent that it never can be profitably con-

ducted; that while hopelessly insolvent it had declared

and paid dividends to its stockholders and to withdrawing

members and transferred many of its assets to other cor-

porations (presumably without consideration) ; that the

controlling interest in its stock had been acquired by a



rival corporation, which was running the Association in

the interests of the latter, its owners, officers and stock-

holders, without regard to the rights of the appellees and

others similarly situated ; that the Association, "being now

insolvent, does not own any funds out of which it could pay

the agreed withdrawal value of said certificate (s) without

applying thereto assets on which other creditors of the cor-

poration hold a lien." Record p. 16. The amount owing

"other creditors of the corporation" is not alleged nor is it

shown by the record.

Appellees prayed:

1. Decree establishing the liens of themselves

and others similarly situated "upon all the real estate

mortgages held or owned by the defendant corporation

* * * * and finding and determining the amount of

the lien of each of the plaintiffs herein and those simi-

larly situated and determining the amount of the in-

debtedness to each of the plaintiffs herein and to

those similarly situated," Record p. 29, and that they

have judgment therefor.

2. The appointment of a receiver pendente lite

to take possession of all the Association's assets and

to continue and operate its business.

3. That receiver be instructed to report a segre-

gation and partition of all the real estate mortgages

held by the Association and apply them as security

to the debts due the plaintiffs individually and others

similarly situated individually.

4. Appointment of a permanent receiver upon

final hearing.



5. General and further ancillary relief.

In the Association's verified answer, Record pp. 35-

109, it denied the substantive non-formal allegations of the

complaint, including insolvency, mismanagement, etc.;

alleged that the complaint did not state a cause of action,

either in law or in equity; specifically denied that the ap-

pellees are creditors of the Association, and alleged on the

contrary they are its members or shareholders. They

further pleaded that under the laws of Utah the Bank

Commissioner of that state is charged with the exclusive

duties of supervising building and loan associations while

going concerns and with their liquidation upon becoming

insolvent.

On September 26, 1933, appellant Malia, represented

by the Attorney General of Utah as counsel, filed petition

for leave to intervene. He set up his authority and duties

under the laws of Utah with reference to the Association

and prayed for an order authorizing the removal of its

records from Arizona (in which state it could no longer

legally transact business) to Utah, in order to facilitate

his examination of the Association and supervision of its

business in Utah and other states in which it still transact-

ed business. The petition was denied. Record pp. 195-209.

March 17, 1934, appellant Malia, as Bank Commis-

sioner of Utah, determined the Association was conducting

its business illegally and in violation of its articles of in-

corporation and by-laws, was pursuing a plan injurious to

the interests of its shareholders and became satisfied that



its affairs were in an unsafe condition. He forthwith noti-

fied the directors and managers of the Association of such

determination and, it not having immediately amended its

course or put its affairs on a safe basis, on March 17 he

took possession of its business and properties and since has

been engaged in their preservation and liquidation pur-

suant to the laws of Utah. Record p. 225.

April 4, 1934, while Malia was in possession of the

Association, appellees filed petition for appointment of

temporary receiver, in which they prayed for an order

upon the Association and Malia to show cause why such

receiver should not be appointed. Record p. 233.

Order to show cause on the petition, Record p. 241,

directed to the Association but not to Malia, returnable

April 10, 1934, was issued and, together with copies of the

petition, served upon the Association and Malia.

The petition pleaded a prior order of the Court re-

straining the Association from destroying or disposing of

any of its bookjS, files, papers and records, or removing

them from Arizona and alleged that, in violation of such

order and in contempt of Court, on March 17, 1934, Malia,

purporting to act as Bank Commissioner of Utah, and

with the acquiescence of the Association, took possession

of the assets in Arizona for the purpose of removing them

from the Court's jurisdiction and returning them to the

Association ; that Malia is not a fit and proper person to

administer the assets.



The appellants, in response to the order to show cause,

appeared by joint verified answer and objections to the

appointment of receiver, Record p. 246, alleging that on

March 17, 1934, with the acquiescence of the Association

and pursuant to the laws of Utah, Malia took possession

of all its assets wheresoever located, including those in

Arizona ; that he had retained such possession and was

and had been engaged in the conservation and liquidation

of the Association's affairs pursuant to the duties enjoined

upon him by the laws of Utah. They denied that posses-

sion of the assets in Arizona was surrendered by the Asso-

ciation or taken by Malia for the purpose of removing

them from the jurisdiction of the Court or to be returned

to the Association; and alleged, on the contrary, that all

Malia's acts in connection with the Association, its assets

and affairs, were in good faith and in the execution of his

official duties under the laws of Utah; they further alleged

that the amended bill of complaint of the original plain-

tiffs and the complaint of interveners are wholly without

equity and prayed:

1. That the prayer of the petitioners for the ap-

pointment of a temporary receiver be denied

;

2. That the amended bill of complaint of the

original plaintiffs and complaint of the interveners

be dismissed; and

3. That the Court surrender to appellant Ma-
lia, in his official capacity as Bank Commissioner of

Utah, whatever possession, potential, constructive or

otherwise, which it might have of the properties and
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assets of the Association in order that he might wind
up its affairs pursuant to the laws of Utah.

The petition was submitted upon the pleadings, affi-

davits and papers in the case, the admissions made at the

hearing by the appellants. Record, pp. 280-281, their veri-

fied answer to the petition, and the testimony of George

H. Rawlins, Record p. 281.

Appellants have alleged in all pleadings filed subse-

quent to March 17, 1934, and they here stipulate, that on

and since that date the Association was and has been in-

solvent and in an unsafe condition to continue business.

In view of this stipulation it is necessary to consider only

the pleadings in deciding this appeal.

Upon submission, the Court, on its own motion, en-

tered an order restraining Malia from removing the assets

of the Association from Arizona. The petition was taken

under advisement and on April 20th the objections of the

appellants were overruled and an order appointing a tem-

porary receiver made. It is from these two orders that

this appeal is prosecuted.

THE ISSUES

The record, therefore, presents only clearly defined is-

sues of law. They are

:

1. Sufficiency of allegations of the complaint to

constitute a cause of action;

2. Capacity of appellees to maintain their suit;



3. Right of Bank Commissioner of Utah to pos-

sess and administer assets of Association in Ari-

zona; and

4. The propriety of the act of District Court of

Arizona in disturbing possession of the Bank Com-
missioner.

ASSIGNMENTS OF ERROR
The Assignments of Error, five in number, appear on

pages 290 to 292 of the Record. Pursuant to Paragraph

8 of Rule 12, we have elected to rely upon Assignments I,

III and IV, which are:

I.

That both the amended bill of complaint of the plain-

tiffs and the bill of complaint of the interveners are with-

out equity.

III.

The Court abused its discretion in appointing said re-

ceiver and in entering said order of April 10, 1934, for the

reason that the said J. A. Malia, as Bank Commissioner of

the State of Utah, was at the time of the entry of said

orders, and for some time prior thereto in his official ca-

pacity as aforesaid had been, in actual possession of the

properties and assets of said defendant, pursuant to the

laws of Utah, the domicile of the defendant, and was con-

serving said assets for the benefit of said defendant's credi-

tors and those entitled thereto upon liquidation of its

affairs.
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IV.

That in the appointment of said temporary receiver

and the entering of said order of April 10, 1934, the Court

denied full faith and credit to the statutes and judicial

proceedings of Utah.

As Assignments III and IV are closely related to

Assignment I, our entire brief and argument is directed

ultimately to the latter.

BRIEF OF ARGUMENT
I. No Cause of Action at Law or in Equity Has

Been Stated, />. 29.

(a) Appellees' relation to Association is that of a

stockholder, />. 29.

Record, pp, 7, 9, 79, 81, 96, 100, 104. {

s
Revised Statutes of Utah, 1933,

Sec. 7-5-1. After providing that building and

loan corporations organized for the purpose of rais-

ing a fund by the collection of dues or stated pay-

ments from its members and doing a savings and loan

business on the building and loan plan, may be in-

corporated under the general incorporation laws, pro-

vides that the articles of such corporations shall state,

among other things, that the corporation is formed:

"to encourage industry, frugality, home build-

ing and saving among its members and the ac-

cumulation of savings, and for the purpose of

loaning to its members or others the money or
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funds so accumulated, with the profits and earn-

ings thereon, and the repayment to each of his

savings and profits whenever they have accum-

lated to the full par value of his stock or certifi-

cate shares or at any time when he shall desire

the same or when the corporation shall desire

to repay the same, as may be provided in the by-

laws * * *." (L. 25, p. 91, Sec. 1 ; L. 29, p. 177,

Sec. 3.)

Sec. 7-5-5. "Every building and loan corpora-

tion shall have power:

(1) To receive money and accumulate funds

to be loaned and to loan the same on notes secured

by mortgages, which shall be a first lien on real

property and shall not exceed sixty per cent of the

appraised value thereof, or upon the members' stock,

debenture certificates, or certificate shares of such

corporation to the extent of ninety per cent of its then

withdrawal value * * *

;

(2) To permit members to withdraw part or

all of their payments, investments or stock deposits,

and to prescribe the terms and conditions of such

withdrawal

;

* * * *

(4) To receive money and to execute shares

of stock, investment certificate, or debenture certifi-

cates therefor;

* * * *j>
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Sec. 7-5-10. "Any member desiring to with-

draw from any such corporation or to surrender a

part or all of his shares, except permanent capital

stock, may do so at any time after eighteen months

have elapsed and eighteen monthly installments have

been paid, by giving thirty days' notice in writing

of his intention or desire so to do. * * * In the case

of a corporation with permanent capital, he shall

be entitled to receive an amount equal to all money
paid in upon the shares surrendered, less such mem-
bership or withdrawal fee as the by-laws or certificate

shall provide, * * * plus one-half of the earnings, divi-

dends or interest declared or credited to such stodk.

or certificate." (L. 29, p. 177, Sec. 4.)

Sec. 7-5-11. "Not more than one-half of the

net receipts in any one month shall be applied to

withdrawals for such month without the consent of

the board of directors. * * * All withdrawals must

be paid in the order that the notices of intention are

received. The by-laws shall specify that withdrawals

are limited as herein provided and no association

shall hold out to the public that funds may be with-

drawn otherwise than as herein provided. So far as

withdrawals are concerned, the word 'stock' or

'shares' shall embrace every form of investment, se-

curity or certificate issued by any association and

the word 'withdrawals' shall apply to matured stock

as well as to demands for funds prior to maturity."

Authorities,

9 C. J., p. 935, Sec. 31 ; p. 936, Sec. 35.

(b) Stockholders in a building and loan association
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do not occupy the relation of general creditors,

/>.34.

Authorities.

Andrews v. Roanoke Bldg. Ass'n & Investment Co.,

98 Va. 445, 36 S. E. 531, 49 L. R. A. 659.

Christians Appeal, 102 Pa. 184.

9 C. ]., p. 939, Sec. 39.

Harding Realty Co. v. Blanchard (La., Mar. 26,

1934), 154 So. 47.

Lewis et ux v. Clark, 129 Fed. 570 (C. C. A. 9).

Mott V. Western Savings & Loan Ass'n (Oregon), 20

Pac. (2d) 236.

4 R. C. L., p. 354, Sec. 13.

Stilwell V. People's Bldg., Loan & Savings Ass'n, S7

Pac. 14.

(c) Insolvency of a building and loan association des-

troys the right of withdrawal and prevents stock-

holders becoming creditors in any sense, /). 38.

Record, pp. 16, 20.

Authorities.

9 C. J., p. 992, Sec. 140.

4R.C.L.,p. 3SS,Sec. 16.

Stone V. New Schiller Bldg. & Loan Ass'n (Pa. Sup.

Ct. 1931), 153 Atl. 758.

Sundt V. Mutual Bldg. & Loan Ass'n (New Mexico,

1932), 16 Pac. (2d) 394.
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(d) Appellees have no lien on Association's assets,

/).41.

Record, p. 7.

Revised Statutes of Utah, 1933.

Sec. 7-5-15. "If any such corporation (B. & L.

association) is in process of voluntary Hquidation,

the stock or certificate shares of a borrower shall be

entitled to full participation in the current earnings

of such corporation, and their value as then deter-

mined shall be applied upon the indebtedness of such

borrower, and if there is no permanent stock issued

by such corporation, then such shares shall be en-

titled to full participation in all assets.

"If any such corporation is in process of involun-

tary liquidation, the minimum value of the 'shares

owned by the borrower, after allowing for all possible

losses and the expenses of liquidation, may be applied

to the reduction of his indebtedness, and he shall be

entitled to receive his proportionate share of any

further sums that may thereafter be realized from the

assets of such corporation
;
provided, that the surplus

fund, undivided profits and the permanent stock of

the corporation shall in such cases be first applied to

the payment of losses and expenses of liquidation be-

fore the holding or book value of other classes of

shares is used for such purposes." (L. 25, p. 91,

Sec. 5.)

Authorities,

9 C. J. p. 995, Sec. 148.

4 R. C. L., p. 349, Sec. 8 ; pp. 350-351, Sec. 9.
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Sumrall v. Columbia Finance & Trust Co., Assignee

of Commercial Building Trust (Ky.), SO S. W.
69, 44 L. R. A. 659.

(e) Summation, p, 45.

Authorities.

Brictson Mfg. Co. v. Close (C. C. A. Neb.), 280 Fed.

297.

53 C. /.,/). 31.

De Rees v. Costaguta (C. C. A. N. Y.), 275 Fed. 172,

certiorari denied 42 S. Ct. 56, 257 U. S. 648, 66 L.

Ed. 415.

Frick et al. v. Calmin Mortgage Corp. Ltd. (Cal. S.

Ct.),32Pac. (2d) 619.

Harkin v. Brundage, 276 U. S. 36, 72 L. Ed. 457.

In Re Richardson's Estate (D. C), 294 Fed, 349.

Mitchell V. Lay, (C. C. A. Cal), 48 Fed. (2d) 79.

23 R.C.L., p. 13, Sec. 7.

Revised Statutes of Utah, 1933, Sec. 7-5-15.

II. Under the Laws of Utah, Appellees Are Not
Entitled to Receiver of Building and Loan
Association in Hands of Bank Commissioner,

p. 47.

(a) Statutes of Utah, p. 48.

Revised Statutes of Utah, 1933.

Sec. 7-1-1. "There shall be a state banking de-

partment. The chief officer of such department shall
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be the bank commissioner, who shall be appointed by

the governor by and with the consent of the senate.

* * *" (L. 19, p. 29, Sec. 971 ; C. L. 17, Sec. 972.)

Sec. 7-1-5. "The bank commissioner shall have

power to adopt and promulgate reasonable rules and

regulations in harmony with law to govern the con-

duct, operation and management of all institutions

subject to the supervision of the banking department,

and the examination, statements and reports thereof."

(L. 25, p. 91, Sec. 18; C. L. 17, Sec. 4389.)

Sec. 7-1-8. "All banks, except national banks,

all loan and trust corporations, all building and loan

associations, * * * shall be under the supervision of

the banking department, and shall be subject to ex-

amination by the bank commissioner and the ex-

aminers." (C. L. 17, Sees. 974, 1015, 4383; L. 29, p.

40, Sec. 1064; L. 27, p. 72, Sec. 7.)

Sec. 7-1-9, "The bank Commissioner, or an ex-

aminer, shall visit and examine * * * every building

and loan association * * * at least once in each

year * * *." (L. 25, p. 101, Sec. 975 ; L. 27, p. 72, Sec.

7; L. 29, p. 177, Sec. 17; C. L. 17, Sec. 4389.)

Sec. 7-1-13 gives the bank commissioner power to re-

quire the removal of incompetent and dishonest officers or

employees of institutions under his supervision.

Sec. 7-1-14 authorizes the commissioner to require

the board of directors of institutions under his supervision

to make yearly examinations of its books, loans, discounts.
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etc., with the special purpose of ascertaining their value

and security and to file reports thereof.

Sec. 7-1-16. The bank commissioner may call for

reports of the condition of institutions under his supervi-

sion at the close of business on any day specified within the

preceding three months. .

Sec. 7-1-18. "The bank commissioner shall

have power to call for special reports from any insti-

tution under the supervision of the banking depart-

ment whenever in his judgment the same may be

necessary." (S. S. 19, p. 5, Sec. 1009; L. 29, p, 177,

Sec. 13.)

Sec. 7-1-19. "Every institution which shall

fail or neglect to make within twenty days after the

date of call any report required by the provisions of

this chapter shall be subject to a penalty of $50 for

each day's delay in transmitting such report, to be re-

covered by and for the state in a civil action." (C. L.

17, Sec. 1010; L. 29, p. 177, Sec. 13.)

Sec. 7-1-20 makes it a felony for any officer, director

or employee of any institution under the supervision of

the banking department to make any false statement or

report to the commissioner.

Sec. 7-1-22. The bank commissioner and examiners

are authorized to examine officers and employees upon

oath and to compel the attendance of witnesses and the

production of books and papers.
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Sec. 7-1-26. This section vests the bank commis-

sioner with discretionary power in the approval of articles

of incorporation and he may refuse approval when the

plan of operation does not comply with law or with ac-

cepted and prevailing practices, or when the incorporators

are not of such character, responsibility and general fit-

ness as to warrant the belief that the business will be hon-

estly conducted.

Sec. 7-2-1. "The bank commissioner may
forthwith take possession of the business and prop-

erty of any institution under his supervision when-

ever it shall appear that such institution:

(1) Has violated its articles of incorporation

or any law applicable thereto

;

(2) Is conducting its business in an unauthor-

ized or unsafe manner, or is practicing deception

upon its members or the public, or is pursuing a plan

which is injurious to its members;

(3) Is not in sound and safe condition to trans-

act its business

;

(4) Has had an impairment of its capital for a

period of ninety days

;

(5) Has refused to pay its depositors in ac-

cordance with the terms on which the deposits were

received, or has become otherwise insolvent;

(6) Has neglected or refused to comply with

the terms of a duly and legally authorized order is-

sued by the bank commissioner;

(7) Has refused, upon proper demand, to sub-
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mit its records and affairs for inspection to an ex-

aminer of the banking department ; or,

(8) Whenever it shall appear that its officers

have refused to be examined under oath regarding its

affairs." (L. 21, p. 79, Sec. 1 ; L. 25, p. 232, Sec. 8;

L. 29,p. 177, Sec. 17.)

Sec. 7-2-2. "The district court in and for the

county in which such institution or the principal of-

fice thereof is situated shall have jurisdiction in the

liquidation of the affairs of such institution under

the provisions of this chapter." (Code Report.)

Sec. 7-2-4. Institutions taken over by the commis-

sioner may resume business upon such conditions as may

be approved by him, including rectifying the default or

condition on account of which possession was taken.

Sec. 7-2-6 requires the commissioner, upon taking

possession of an institution, to give notice thereof to per-

sons having possession of any of its property or assets and

to publish notice for the presentation of claims.

Sec. 7-2-7 provides for the contest and adjustment of

claims.

Sec. 7-2-9 provides that the bank commissioner may

reject any claim, the justice or validity of which he doubts,

and requires that suit on rejected claims be instituted

within six months after notice of disallowance.

Sec. 7-2-10 requires that when the commissioner

takes possession of an institution he shall make inventory
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in duplicate of its property and assets and file one copy in

the office of the proper district court.

Sec. 7-2-12. "Upon taking possession of the

property and business of such institution the bank

commissioner is authorized to do all such acts as are

necessary to preserve its assets and business, and shall

proceed to liquidate the affairs thereof as herein pro-

vided. He shall collect all debts due and claims be-

longing to it, and upon the order of the court may
compound all bad or doubtful debts. On like order

he may sell any or all of the property of such insti-

tution either for cash or other consideration, on such

terms as the court shall direa. * * * On like order

he may borrow money and issue evidence of indebted-

ness therefor and to secure the repayment of the same

may mortgage, pledge, transfer in trust, or hypothe-

cate any or all of the property of such institution,

whether real, personal or mixed, * * *.

"The bank commissioner shall execute and de-

liver to the purchaser of any property of such institu-

tion sold by him, such deeds or instruments as shall

be necessary to evidence the passing of title. * * *"

Sec. 7-2-18 provides that when the bank commis-

sioner shall have paid the depositors and creditors of an

institution taken over by him and made provision for un-

claimed or unpaid deposits or dividends, he shall call a

meeting of the stockholders, who may determine whether

the bank commissioner shall continue the administration

and wind up the affairs of the institution or whether an

agent shall be elected by them for that purpose.
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Sec. 7-2-20. In case the stockholders decide to ap-

point an agent to complete liquidation pursuant to the pro-

visions of Section 7-2-18, upon such agent giving sufficient

bond the commissioner shall transfer to him all assets

then remaining in his hands.

Sec. 7-5-23. "When, in the opinion of the bank

commissioner, any such corporation is conducting its

business illegally or in violation of its articles of in-

corporation or by-laws, or is practicing deception

upon its shareholders or the public, or is pursuing a

plan that is injurious to the interests of such share-

holders or of the public, or if he is satisfied that its

affairs are in an unsafe condition, he shall notify

its directors or managers and if it shall not immedi-

ately amend its course or put its affairs upon a safe

basis he may forthwith take possession of the busi-

ness and property of such corporation and take the

necessary steps to wind up its affairs as provided by

chapter 2 of this title." (L. 25, p. 91, Sec. 12.)

Sec. 7-5-39. "The term 'building and loan cor-

poration' as used in this chapter shall include all cor-

porations, societies, organizations, associations or per-

sons doing a savings and loan or investment business

on the building society plan, whether mutual or other-

wise, and whether issuing stock or investment certifi-

cates which mature at a time fixed in advance or not."

(C. L. 17, Sec. 1116.)

"Sec. 88-1-1. "This revision of the Laws of

Utah shall be known as the 'Revised Statutes of Utah,

1933' and shall take effect at the time designated by
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the Governor by proclamation as may be provided by

law."

Sec. 88-1-2. "All acts of a general and perman-

ent nature passed by the Legislature of the State of

Utah prior to the Twentieth Regular Session (1933)

are hereby repealed" (with certain immaterial excep-

tions )

.

Sec. 88-1-15. "This repeal of existing statutes

shall not affect any act done, any right accruing or

which has been established, or any suit or proceeding

had or commenced in any civil cause before the time

when such repeal takes effect ; but the proceedings in

such case shall be conformed to the provisions of these

revised statutes as far as consistent."

Sec. 88-2-3. "No part of these revised statutes

is retroactive unless expressly so declared."

Session Laws of Utah, 1933,

Sec 1, Ch. 8, Session Laws of Utah, 1933, provides a

plan for the reorganization of building and loan associa-

tions, including those in the possession of the bank com-

missioner for liquidation, upon the vote of three-fourths

of the outstanding shares. The plan of reorganization

must be approved by the bank commissioner and it is pro-

vided that in order that equity may be done all members

of the association, all pending withdrawal applications

shall be cancelled. The general scheme contemplates a re-

vision of the association's capital structure by the ex-

change of new shares for those outstanding and the post-

ponement of the original withdrawal rights.



23

Utah Constitution,

"Sec. 1, Article XII. "All laws relating to cor-

porations may be altered, amended or repealed by the

Legislature, and all corporations doing business in

this state may, as to such business, be regulated,

limited or restrained by law."

A uthorities,

Cooley on Constitutional Limitations, 7th Ed., p. 529.

Endlich on the Interpretation of Statutes, p. 362.

Montecito County Water Dist. v. Doulton, 224 Pac.

747.

25 R. C. L., p. 786, Sec. 35.

Revised Statutes of Utah, 1933. Sec. 7-2-5
; Proclam-

ation.

Session Laws of Utah, 1921, Sec. 13, Ch. 23.

Weede v. Emma Copper Co., 200 Pac. 517.

(b) Decisions of Utah and other courts, />. 53.

Authorities.

Amos, Comptroller of Florida v. Trust Co. (C. C. A.

5th), 54 Fed. (2d) 286.

Bank of Bay Biscayne v. Hankins (C. C. A. 5), 42

Fed. (2d) 209.

CorriTnonwealth of Pennsylvania v. Penn General

Casualty Co. (Pa. S. Ct.), 173 Atl (Not yet

reported.)

Cook et al. V. Illinois Bankers Life Ass'n et al., 46
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Fed. (2) 782 (CCA. 7).

Fite V. Henson (Ga.), 122 S. E. 412.

General Code of Ohio (in effea 1926), Sec. 9487,

Grout V. First Nat. Bank of Grand Junction et al.

(Colo.), Ill Pac. 556.

Haynes v. Fraternal Aid Union et al. (D. C), 34 Fed.

(2d) 305.

Hiern v. Interstate Trust & Banking Co. (La.), 152

So. 684.

Liberty Nat. Bank v. Mcintosh, 16 Fed. (2d) 906 (C
CA.4).

McGarry et al. v. Lentz et al. (C C A. Ohio), 13 Fed.

(2d) 51.

Relf V. Rundle, 103 U. S. 222, 26 L. Ed. 337.

Revised Statutes of Missouri, Sec. 6043 (in effect

1881).

Revised Statutes of Utah, 1933.

Ch. 2, Title 7 ; Section 7-2-23.

Session Laws of Utah 1925, p. 91, Sec. 12.

Soptich V. St. Joseph Nat. Croation B. Ass'n (D. C),
34 Fed. (2d) 566.

State V. Atkinson (Fla.), 146 So. 581.

State V. Court of Common Pleas (Ohio), 178 N. E.

258, 78 A. L. R. 1079 and note beginning on p.

1090.

State V. Hall (Mo. Sup. Ct.), 52 S. W. (2d) 174.

State ex rel Meyer-Kiser Bank v. Superior Court of
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Marion County (Ind.), 177 N. E. 322.

State V. Robinson (Tex. Civ. App.), 42 S. W. (2d)

457.

Ulmer v. Folmouth L. & B. Ass'n (Maine), 45 Atl. 32.

Union Savings & Investment Co. v. District Court of

Salt Lake County, 140 Pac. 221.

Utah Compiled Laws 1907, Sec. 400.

(c) Insolvency of a building and loan association

works its de facto dissolution and necessitates

w^inding up its business, p. 68.

Authorities,

9 C./., p. 991, Sec. 139.

14A C. /., p. 1081, Sec. 3670.

Lewis et ux v. Clark (C. C A. 9), 129 Fed. 570.

4 R. C. L., p. 384 et seq.. Sees. 39 and 40.

7 R.C.L., p. 718.

Union Savings & Investment Co. v. District Court,

140 Pac. 221.

U .S.F.&G. Co. v. Vicars, 10 Fed. (2d) 474.

(d) Bank Commissioner is statutory liquidator and
is vested with title to Association's assets, p.7\.

Authorities,

Clark V. Williard et al., 78 L. Ed. Adv. Sheet No. 11,

p. 743.

Earle v. Commonwealth of Pennsylvania, 178 U. S.
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449, 44 L. Ed. 1146.

First Nat. Bank of Bethel v. The Nat. Pahquioque

Bank, 20 L. Ed. 840.

Fletcher Cyclopedia Corporations, Vol. 17, 1933

Permanent Ed., p. 732, Sec. 8562.

Good V. Derr (C. C. A. 7), 46 Fed. (2d) 411.

Joy V. Midland State Bank, 26 S. D. 244, 128 N. W.
147.

Mercantile Trust Co. v. Miller (Cal.), 137 Pac. 913.

National Surety Co. v. Pixton, 60 Utah 289, 208 Pac.

878, 24 A. L. R. 1487.

Relf V. Rundle, 103 U. S. 222, 26 L. Ed. 337.

Revised Statutes of Utah, 1933, Sees. 7-2-12, 7-2-20,

7-5-23.

Riches v. Hadlock (Utah), 15 Pac. (2d) 283.

Sterrett v. Second Nat. Bank (C. C. A. 6), 246 Fed.

753, 3 A. L. R. 256; 248 U. S. 73, 39 S. Ct. 27, 63

L. Ed. 135.

(e) Arizona stockholders have no preference in Ari-

zona assets over stockholders of other states,

/).78.

Authorities*

Clark V. Williard et ai, 78 L. Ed. Adv. Sheet No. 11,

p. 743.

Parsons v. Charter Oak Life Ins. Co., 31 Fed. 305.

Relf V. Rundle, 103 U. S. 222, 26 L. Ed. 337.
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Smith et al. v. Taggart (C. C. A. 8), 87 Fed. 94.

Southern Bldg. & Loan Ass'n of Knox County Tenn.

V. Miller (C. C. A. 4), 118 Fed. 369.

(f) No question of conflict of jurisdiction between

courts or comity is involved, p. 82.

A uthorities,

Amos, Comptroller of Fla. v. Trust Co., 54 Fed. (2d)

286.

Harkin v. Brundage, 276 U. S. 36, 72 L. Ed. 457.

Mitchell V. Maurer (C. C. A. 9), 69 Fed. (2d) 233.

(g) Under full faith and credit clause of Constitution

courts are bound to recognize Malia*s title to as-

sets in Arizona, p, 84.

A uthorities.

Clark V. Williard et al., 78 L. Ed. Adv. Sheet No. 11,

p. 743.

III. Court of Equity Generally Will Not Inter-

fere With the Internal Affairs of a Foreign

Corporation, />. 85.

Authorities.

Rogers v. Guaranty Trust Co. of N. Y., 288 U. S. 123,

77 L. Ed. 652.

IV. If Any Necessity Existed for the Appoint-

ment of Receiver, It Ceased Upon the Bank
Commissioner Taking Possession of the As-

sociation, p. 87.
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Authorities,

Amos, Comptroller of Fla. v. Trust Co., 54 Fed. (2cl)

286.

23 R. C. L., p. 33, Sec. 31 ; p. 34, Sec. 32.

Smith, Commissioner of Banking v. Washington

Casualty Ins. Co. (N. J.), 159 Atl. 510.

Union Savings & Investment Co. v. District Court,

140 Pac. 221.

V. Court Will Not Appoint a Receiver at the Suit

OF AN Unsecured Non-Judgment Creditor,

/). 91.

Authorities,

Felice Perrelli Canning Co. v. Certified Food Stores,

Inc., 15 Fed. (2d) 891.

Harkin v. Brundage, 276 U. S. 36, 72 L. Ed. 457.

Home Mort. Co. v. Ramsey (C. C. A. 4), 49 Fed. (2d)

738.

Manhattan Rubber Mfg. Co. v. Lucey Mfg. Co. (C.

C A. 2),5 Fed. (2d) 39.

Nolte V. Hudson Nav. Co., 31 Fed. (2d) 527.

Pusey & Jones Co. v. Hanssen, 261 U. S. 491, 67 L.

Ed. 763.

Shapiro v. Wilgus, 287 U. S. 348, 77 L. Ed. 355.

Zechiel v. Fireman's Fund Ins. Co. (C. C. A. 7), 61

Fed. (2d) 27.
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VI. This Court May Now Enter a Final Decsieb

ON THE Merits, p, 92.

Authorities,

Mayor, etc., of Knoxville v. Africa, 77 Fed. 501.

Simkins Federal Practice, Rev. Ed., Sec. 918.

Smith V. Vulcan Iron Works, 165 U. S. 518, 41 L. Ed.

810.

VI I. Conclusion, p. 92.

ARGUMENT
I. No Cause of Action at Law or in Equity Has

Been Stated.

(a) Appellees' relation to Association is that of a

stockholder.

It at first becomes necessary to determine the legal

relation of appellees to Association. They allege each is a

contract creditor holding an express contract lien as se-

curity; appellants, on the other hand, contend that they

are stockholders and not creditors. This issue requires an

examination of the laws of Utah, the Association's charter

and by-laws and the general law pertaining to building

and loan associations.

The pertinent provisions of the statutes of Utah in

reference to membership in, or stockholders of, building

and loan associations are found in Sections 7-5-1, 7-5-5,

7-5-10 and 7-5-11, Revised Statutes of Utah, 1933, set out
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in our Brief of Argument on pages 10 to 12 of this brief.

Article VI of the Association's amended charter,

Record -p. 100, provides that its stock shall be divided into

three classes, viz.

:

A. Expense Guarantee Stock.

B. Permanent Reserve Guarantee Stock.

C. Investors' Guarantee Dividend Stock.

Classes A and B stock are permanent, required to be

fully paid, and are for the purpose of (a) guaranteeing the

expenses of the corporation, and (b) protecting the cor-

poration and guaranteeing all stocks, bonds, securities

and creditors against loss, respectively.

The appellees hold Investors' Guarantee Dividend

Stock (Class C), which has a stated maturity par value of

$100 per share, is payable to the Association in one install-

ment or in such suitable installments as the directors may

fix; the member may withdraw and receive the value of

his stock when matured upon thirty days' written notice or

before maturity "upon such terms and conditions" as the

board of directors may determine or as may be fixed by

the by-laws ; all withdrawals of Class C stock, whether be-

fore or after maturity, shall be paid from the "Investors'

Guarantee Dividend Stock Fund" in the manner provided

by law, the articles of incorporation and by-laws. Charter,

Art. VI, Par. 3, Record, p. 104.
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Article IX of the charter sets up three funds, among

which is "Investors' Guarantee Dividend Stock Fund,"

which is to be credited jrom earnings with 8% per annum

interest, compounded semi-annually, upon the total

amount standing to the credit of Class C stock on the

books of the corporation, which amount, in turn, shall be

all moneys paid in on that class of stock, "less all moneys

paid therefrom into other funds of the corporation." Rec-

ord, p. 96.

Article 15 of the by-laws. Record, p. 81, provides that

the holders of Class C stock may withdraw from the Asso-

ciation upon written notice after thirty-six months from

date of stock, and, upon the expiration of such notice, "or

as soon thereafter as the funds of the Association will ad-

mit," the stockholder shall receive back on his shares the

entire book value thereof, as shown by the books of the

Association ; that not more than one-half of the funds re-

ceived by the Association in any one month shall be appli-

cable for the payment of withdrawing stockholders, unless

otherwise ordered by the directors, and payment of with-

drawals shall be "in rotation, according to the priority

of notices."

Section 1, Article 11 of the by-laws contains the fol-

lowing: ! ,

"The certificates for shares of the capital stock of the

Association shall be in such form consistent with the

Articles of Incorporation." Record, p. 79.
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The stock certificates of the appellees expressly pro-

vide:

"This certificate is issued and accepted subject

to the provisions of the Articles of Incorporation as

amended and the By-Laws of the Association and

the privileges, terms and conditions printed on the

back hereof, all of which are made a part hereof as

fully as if set forth on the face of this certificate."

Record, p. 7.

Among such "privileges, terms and conditions," Rec-

ord, p. 9, there is a paragraph reading:

"It is agreed that unless otherwise ordered by

the Board of Directors, not to exceed 50% of the

money received by the Association on stock payments

in any one month shall be used to pay cash and with-

drawal values."

The Class C certificates substantially conform to the

provisions of the laws of Utah and the Association's char-

ter and by-laws, except for the clause purporting to create

a lien on real estate first mortgages, below noted on page

41, this brief.

When the appellees subscribed for stock and were is-

sued certificates therefor, they became stockholders of the

Association. They did not thereby become its creditors in

any sense, nor could any relation of debtor and creditor

arise therefrom until they had paid 18 monthly install-

ments on their subscriptions and the required 30 days'

notice of withdrawal had been given and matured.
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"A person to whom a valid and regular certifi-

cate of stock has been issued, and whose stock has

not been withdrawn or forfeited, is a stockholder, and

not a creditor."

9 C J., p. 936, Sec. 33.

The fact that appellees' stock certificates contain an

express promise to pay a definite sum after 126 monthly

installments shall have been paid and also a table of

prior withdrawal values, does not create any relation of

debtor and creditor between the Association and the cer-

tificate holders upon maturity of stock or prior notice of

withdrawal. Regardless of the express provisions of the

certificates, the relations between the stockholders and

the Association are fixed and governed by the laws of

Utah, the corporation's charter and its by-laws.

"The issue of stock to mature at a fixed time is

contrary to the general scheme of building and loan

associations and is not permissible unless directly au-

thorized by statute, and any time of maturity speci-

fied will be considered an estimated time or a mere

expression of opinion, rather than a guaranty, or such

a fraud as will allow the stockholder to rescind. There

are a few cases, however, in which such stock has been

upheld on the ground that the association was es-

topped to assert that its issuance was ultra vires, as

where it has inserted in the certificate a positive

agreement to mature the stock in a certain time, but

such agreement is inconsistent with its by-laws. In

other cases, where the point has been raised, it has
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been held that there was no estoppel on the part of

the company."

9 C. J., p. 935, Sec. 31.

(b) Stockholders in a building and loan association

do not occupy the relation of general creditors.

Had the Association been solvent when the appellees

gave notice of intention to withdraw, they possibly would

have become its creditors in a qualified or restricted sense,

but their claims could have been enforced only with ref-

erence to their memberships, their contracts, the laws of

Utah and the charter and by-laws of the Association ; and

no cause of action would have accrued until all stock-

holders who had given prior notices of withdrawal had been

paid in full and the Association had sufficient money in

the Investors' Guarantee Dividend Stock Fund to meet

their claims.

This Court has held, in dealing with a case involving

the affairs of an insolvent building and loan association:

"The shareholders in associations of this charac-

ter are not, in the ordinary sense, creditors, and, if

deemed creditors in any sense, they are necessarily

subject to all equities existing between themselves."

Lewis et ux v. Clark, 129 Fed. 570, 573, (C. C.

A. 9.)

The following is quoted from the opinion of the Su-

preme Court of Louisiana in Harding Realty Co. v. Blan-

chard (March 26, 1934), 154 So. 47, 50, in dealing with the

status of a member of a building and loan association who

has given notice of withdrawal:
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"So that the notice of intention to withdraw

availed the stockholder nothing if there was no ac-

cumulated fund from which his claim might be paid.

"* * * The notice of intent to withdraw did not

give any extra privilege on the general assets of the

association, as to which, if their claims were not paid

out of the special fund made available for that pur-

pose, their rights were the same as other shareholders.

They were cut off from sharing in the profits accum-

ulating after notice was given. They remained share-

holders, and, aside from the privilege of participating

in the profits, their rights remained the same."

In the recent case of Mott v. Western Savings & Loan

Ass'n (Oregon), 20 Pac. (2d) 236, 238, its was held:

"It is well settled that, when an association is in-

solvent, the giving of a notice of withdrawal will not

change the relation of the member to the association

so as to place him in the position of a creditor rather

than a stockholder. (Citing many cases.)"

and on p. 239:

"Paid-up shareholders are shareholders in legal

effect. Thompson on Building Associations (2d Ed.)

253, Sec. 132.

"If a series of stock has matured and insolvency

then mter\'enes, its holders must share in the losses

with the holders of the series unmatured."

Stilwell "J. People's Building, Loan Si. Savings Asso-

ciction, 57 Pac. 14, 17, decided by the Supreme Court of
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Utah, is directly in point. It was a suit by a stockholder

to recover the withdrawal value of his shares. While the

defendant was a New York corporation doing business in

Utah, there was no material difference between the build-

ing and loan laws of New York and those of Utah and the

stock certificates held by the plaintiff were the kind of

those held by appellees. We quote from the opinion, be-

ginning on page 17 of the Reporter:

"It is true, when he withdrew he ceased to be a

member, and ceased to be longer subject to the ad-

vantages or liabilities of a member. He then assumed

the role of a creditor having a claim still subject to

to his antecedent agreement, but he was not in the

position of a general outside creditor, who might en-

force his claim without reference to any regulations

of the association. * * * His right to withdraw, and

to recover the money he had paid into the treasury,

exists only by virtue of the by-laws and statute, which

are a part of his agreement. * * * It is thus apparent,

from a consideration of the agreement, that the asso-

ciation has not undertaken to pay until there are

available funds, and that it commits no breach of con-

tract by refusing to pay before such time. It follows

as a corollary, that the withdrawing member's cause

of action cannot arise until the association has such

funds. * * * Hence funds available for the payment

of such a claim is a condition precedent to the right

of recover}'-. * * * Therefore, when a withdrawing

member of such a corporation, under such a contract,

resorts to an action at law to enforce his claim, he

must, in the absence of any charge of bad faith, fraud,

or negligence against the association, allege and prove
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the existence of funds which can properly be appUed

in payment of the debt. Heinbokel v. Association, 58

Minn. 340, 59 N. W. 1050; Association v. Kerr (Tex.

Sup.), 13 S. W. 1020; Engelhardt v. Association, 148

N. Y. 281, 42 N. E. 710; Id. (Super Buff.) 25 N. Y.

Supp. 838; Brett v. Society (1894), 1 Q. B. 367;

Barnard v. Tomson (1894), 1 Ch. Div. 374."

Stilwell V. People's Building, Loan & Savings

Ass'n, 57 Pac. 14, 17.

A leading case on the point under consideration is An-

drews V. Roanake Building Association & Investment

Company, 98 Va. 445, 36 S. E. 531, 49 L. R. A. 659, de-

cided by the Virginia Court of Appeals in July, 1900,

where it was held that a withdrawing member becomes a

creditor of the association in only a limited sense and re-

mains a member to the extent to which he does not become

a creditor. The following is quoted from the opinion, be-

ginning on page 660 of the L. R. A. report:

"A member of such an association must, upon

withdrawal, retain some relation to the company,

growing out of his membership, other than that of

creditor. It seems to us that by so much as he falls

short of being clothed with the rights of a creditor,

by so much there must remain in him the residuum

of his rights as a member; otherwise, as in the case

at bar, he could not sue as a creditor, because there

was no fund out of which his debt could be paid, and

the company, by its dereliction of duty, would deny

all redress if he is not permitted to seek a remedy in

his capacity as stockholder. These propositions seem
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to be supported by authority. * * *

"We have seen that a withdrawing member can-

not sue until a sufficient fund is accumulated by the

society to meet his demand, for until that event has

happened he has no right of action, and it is well

established that the statute of limitations does not

begin to run until the right of action accrues."

Andrews v. Roanoke, etc., supra.

See, also, to the same effect:

Christians Appeal, 102 Pa. 184;

4ie. C. L., p. 354, Sec. 13;

9 C. J., p. 939, Sec. 39.

(c) Insolvency of a building and loan association des-

troys the right of withdrawal and prevents stock-

holders becoming creditors in any sense.

We shall now consider the effect of the Association's

insolvency upon the rights of the appellees to withdraw

and demand the stated withdrawal value of their shares.

They allege the Association "has been hopelessly insolv-

ent for a period of more than seven years," Record, p. 20,

and "does not own any funds out of which it could pay the

agreed withdrawal" value of their certificates without us-

ing assets on which other creditors hold a lien. Record,

p. 16.

"If a notice is given or matures at a time when

the society is known to be insolvent, though before the

actual date of a winding-up order, it gives a share-

holder no right to be paid in priority to other share-
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holders. Some of the decisions go even further, and

hold that independently of the fact of insolvency at

the time a withdrawal notice is given or matures, the

basis of distribution is not the rule of the association

expressed in a by-law or statute, standing alone, but

the supreme rule of equality and mutuality. So, also,

it is well settled that, when an association is insolvent,

the giving of a notice of withdrawal will not change

the relation of the member to the association so as to

place him in the position of a creditor rather than a

stockholder."

4 R. C L., p. 358, Sec. 16.

"Statutes and rules conferring the right of with-

drawal are not applicable after the association be-

comes insolvent, and a member then has no right to

withdraw or to perfect an incompleted withdrawal.

Except in some states, he cannot sue as a creditor;

and he may be enjoined from collecting a judgment

in his favor, where the association was insolvent at

the time of his withdrawal.

9 C. /., p. 992, Sec. 140.

In Stone v. New Schiller Building & Loan Association

(Pa. Sup. Ct. 1931), 153 Atl. 758, in speaking of the right

of a member to withdraw, the court said

:

"It depends on whether the association is solvent

or insolvent. An insolvent association is one that,

after paying its general creditors, cannot pay back to

its shareholders, dollar for dollar, the amount of con-

tributions. Kurtz V. Bubeck, supra; Endlich on B.

&L. Ass'n. (2d Ed.) sec. 511.
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"The fundamental basis governing the right of

withdrawal is that the association must be solvent.

Insolvency, actual or potential, is incompatible with

the right to withdraw. A withdrawing member can

obtain no advantage or priority over his fellow mem-
bers through suit and judgment under such circum-

stances (Christian's Appeal, supra) ; a judgment is

ineffective for any purpose except that it may hasten

further liquidation. If the association were liable to

judgment and execution at the hands of every with-

drawing shareholder, it would result in a race for judg-

ment whereby the assets would be eaten up through

forced sales. O'Rourke v. West Penn Loan & Build-

ing Ass'n, 93 Pa. 308; Andrews v. Roanoke B. Ass'n

& Inv. Co., 98 Va. 445, 36 S. E. 531, 49 L. R. A. 659.

"Solvency in connection with a building and loan

association is not a matter of bookkeeping but of

sound business judgment. Where an association is

insolvent, as that term is generally understood, or

where a succession of withdrawals would precipitate

insolvency, or have a strong tendency to do so, a judg-

ment should not be entered in an action by a with-

drawing member. A judgment under such circum-

stances would not be effective. See Christian's Ap-

peal, supra ; National Savings, Loan & Bldg. Ass'n,

9 Wkly. Notes Cas. 79. If a shareholder wishes to

force further liquidation, it should be through the

proper authorities. * * * // this step is unavailing, the

state banking department should be called in. They

may be relied on to keep the affairs of the concern on

an even keel and prevent overreaching, if any is at-

tempted."

Stone V. New Schiller Bldg. & Loan Ass'n, 153

Atl. 758, 760.
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In Sundt V. Mutual Building & Loan Association

(New Mexico, 1932), 16 Pac. (2d) 394, 397, it was cor-

rectly and cryptically said

:

"All the authorities agree that the right of with-

drawal ceases upon insolvency."

(d) Appellees have no lien on Association's assets.

Appellees base their claim of lien upon the following

paragraph of the "Privileges and Conditions" printed on

the back of their stock certificates

:

"SECURITY. As security for the performance

of the obligations of the Association hereunder, the

Association will hold intact, subject to the constant

examination and inspection of the banking depart-

ment of the State of Utah, first mortgages on im-

proved Real Estate in an amount equal to at least one

hundred percent of its liabilities hereunder, less the

amount of any loans made on this and like certifi-

cates or any certificates issued in lieu thereof."

Record, p. 7.

Neither in the laws of Utah, the articles of incorpora-

tion nor the by-laws is there any provision which expressly

or by implication authorizes the Association to give se-

curity for the payment of the maturity or withdrawal value

of its stock or to give one class of stock a non-statutory

preference.
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"The pledge of the assets of a building asso<aa-

tion for the retirement of a certain class of its stock,

in preference to others, is so violative of the elemen-

tary requirements of equality and mutuality as to be

absolutely void. * * * A true building and loan asso-

ciation has no authority to contract to pay dividends

on its stock, regardless of whether any profits are

made or not, as to permit this would be contrary to

public policy."

4 R. C. L., pp. 350-351, Sec. 9.

In Sumrall v. Columbia Finance & Trust Co., As^

signee of Commercial Building Trust Co., decided by the

Kentucky Court of Appeals in March 1899, 44 L. R. A.

659, 663, 50 S. W. 69, a case often cited, the court said

:

"When we bear in mind that the corporation we
are dealing with is a building and loan association,

with certain underlying principles of co-operation,

equality, and mutuality in its make-up not common
to ordinary corporations, and which may be termed

the 'common law of its existence,' the objections to

upholding preferential contracts among members be-

come apparent. All such attempts are absolutely

void, as contrary to the natural law of such associa-

tions. If their managers may attract investors by

selling them preferred stock,—preferred either as re-

spects dividends or capital,—the burdens of main-

taining the organization, and in all probability all the

losses of the concern, in case of embarrassment or in-

solvency, will fall on the very class of members who
were primarily intended to be benefited by such asso-

ciations. In King v. International Bldg. Loan, & In-
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vest. Union, 170 111. 135, it was said: 'The plan of

issuing stock containing such agreements is entirely-

foreign to the purposes of the corporation contem-

plated by the statute under which the one at bar was

organized, and we cannot but regard them as of no

force and effect.' To the same effect are the cases of

Trowbridge v. Hamilton, 18 Wash. 686, and of Wier-

man v. International Bldg. Loan, & Invest. Union,

67 111. App. 550, although in these cases a by-law

undertook to authorize the contract of preference. In

the case of Latimer v. Equitable Loan & Invest. Co.,

81 Fed. Rep. 776, the question arose as to whether

or not a building association, established under the

statutes of Missouri, substantially similar to those of

Kentucky, could provide for the issuance of paid-up

stock, and secure its redemption by a trust deed upon

its assets. The court held that, independent of statu-

tory provision, a building and loan company had an

implied power to receive a prepayment of its stock,

and to issue paid-up stock, but that any attempt to

give a preference to such stock was against the policy

of the common law governing such institutions, and

was against the policy of the statute, and was abso-

lutely void."

Smnrall v. Columbia Finance & Trust Co., 44 L.

R. A. 659, 663.

There is no dissent from the law as expressed in 9

Corpus Juris, p. 995, Sec. 148, that

"interested parties occupying the position of gen-

eral creditors (on insolvency) are entitled to be paid

in preference to those whose claims are founded on

the relation which they sustain to the association as

members thereof, and as among the creditors, those
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holding security for their claims are entitled to prior-

ity out of the proceeds thereof."

"The different classes of stock being all equally

meritorious, in marshaling the assets no stockholder

should be given preference over another, unless there

is some provision in the charter or by-laws of the

association authorizing it."

4 R. C L., p. 349, Sec. 8.

Section 7-5-15, Revised Statutes of Utah, 1933, p. 14,

supra, clearly contemplates, after proper adjustment of the

indebtedness of borrowing members, that all non-perm-

anent stockholders of the corporation shall share equally

in the proceeds realized from the assets of the corporation

and negatives any right of priority in favor of one holder

of such stock over another and the right of the Association

to issue a stock secured by a lien upon its assets. Creditors

must first be paid in full.

Building and loan associations occupy the same legal

relation to creditors as do ordinary commercial corpora-

tions. Just as do the latter, they hold all assets as a trust

fund for (1) the payment of creditors and (2) for distribu-

tion to stockholders by way of dividends or upon liquida-

tion. In the absence of different classes of stock author-

ized by statute, one of which has a preference over the

other, all stockholders share equally in the corporation's

assets. No authority need be cited supporting the proposi-

tion that a corporation cannot prefer stockholders to credi-

tors. A building and loan association, while insolvent, no
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more may distribute any part of its assets among its stock-

holders than may an ordinary corporation.

(e) Summation.

We think a fair consideration of the pleadings, the

foregoing provisions of the laws of Utah, the charter and

by-laws of the Association, and the general law of build-

ing and loan corporations, clearly demonstrates

:

1. Stockholders of a solvent building and loan asso-

ciation, upon notice of withdrawal or maturity of shares,

become its creditors only in a restricted sense, if at all,

and continue to be stockholders to the extent to which they

fall short of becoming ordinary creditors.

2. Even had the Association been solvent at time

of suit, appellees stated no cause of action for the with-

drawal value of their shares, for the reason, as they af-

firmatively pleaded, the Association did "not own funds

out of which to pay" their claims.

3. Appellees' rights to give notices of withdrawal

and thereby become, in some measure, creditors and to

pro tanto divest themselves of the character of stock-

holders, terminated upon Association's becoming "hope-

lessly insolvent" "more than seven years" before suit.

4. Association's insolvency, having prevented ap-

pellees from clothing themselves with any of the rights of

creditors by giving notices of withdrawal, necessarily pent

them within their status as stockholders.
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5. The provision in the stock certificates purporting

to pledge first mortgages as security for their withdrawal

values is void, as creating an unauthorized preferred stock

and as giving stockholders a priority over general creditors.

6. Appellees therefore are ordinary Class C stock-

holders of Association and are not, as they allege, secured

contract creditors. Nor have they any preference over

other stockholders except as given, in cases of involuntary

liquidation, by Section 7-5-15, Revised Statutes of Utah,

1933, supra.

7. The complaint having failed to state a cause of

action, the order appointing receiver was void, in that the

appointment of a receiver is an ancillary remedy and can-

not be granted where the bill prays for no ultimate relief

which the court can give.

Mitchell V. Lay (C. C. A. CaL), 48 Fed. (2d) 79.

Brictson Mfg. Co. v. Close (C. C. A. Neb.), 280 Fed.

297.

De Rees v. Costaguta (C. C. A. N. Y.), 275 Fed. 172,

certiorari denied 42 S. Ct. 56, 257 U. S. 648, 66

L. Ed. 415.

Frick et al. v. Calmin Mortgage Corp. Ltd. (Cal. S.

Ct.),32Pac. (2d) 619.

8. Assuming appellees to be simple creditors, they

are not entitled to receiver, in that

—

"The true rule in equity is that under usual cir-

cumstances a creditor's bill may not be brought ex-
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cept by a judgment creditor after a return of 'nulla

bona' on execution."

Harkin v. Brundage, 276 U. S. 36, 52, 72 L. Ed.

457, 464.

9. Further assuming appellees, as they allege, are

creditors holding liens on the Association's real estate

mortgages, they are not entitled to a general receiver for

all of the corporation's assets.

"A court cannot appoisit a receiver to takie charge

of property which is not involved in the litigation, or

to take charge of all of a debtor's property, including

that which is not, as well as that which is, specially

bound for the payment of the claim in suit." (Citing

cases, including Smith v. McCullough, 104 U. S. 25,

26 L. Ed. 637.)

In Re Richardson's Estate (D. C), 294 Fed. 349,

357.

See also 53 C. J. 31, and numerous cases cited;

23 R. C. L., p. 13, Sec. 7.

II. Under the Laws of Utah, Appellees Are Not
Entitled to Receiver of Building and Loan
Association in Hands of Bank Commissioner.

Appellees having failed to state a cause of action for

the primary relief sought, viz., individual judgments in

debt and establishment of alleged contract liens, the suit

should be dismissed, unless a cause of action in the nature

of a stockholder's suit which appellees may maintain is

stated.
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Eliminating the allegations by which an action of

debt was attempted to be set up, if any cause of action is

stated, it is one, in its final analysis, involving the internal

management of a foreign building and loan corporation,

for the winding up of its affairs and its de facto dissolu-

tion. The laws of Utah pertaining to building and loan

associations have deprived stockholders of the right to

maintain such an action.

(a) Statutes of Utah.

It will be observed from an examination of the statu-

tory laws of Utah, quoted on pages 15 to 23, supra, that

they constitute a complete and detailed code provid-

ing for the organization, supervision and regulation of

building and loan corporations while they are going con-

cerns and for their liquidation or reorganization when

they become insolvent or the bank commissioner finds

that it is no longer safe for them to continue business. We
advance the proposition that the statutes of Utah vest ex-

clusive jurisdiction in the bank commissioner of all mat-

ters in relation to regulation, supervision, liquidation and

reorganization of such associations ; and that no court,

state or federal, may entertain litigation by a stockholder

or member in which its interposition is sought with refer-

ence to a matter within the jurisdiction of the bank com-

missioner, in the absence of an allegation of bad faith or

neglect of duty on his part.

All the statutes of Utah, as well as the constitution of

that state, form a part of the Association's charter and of

its contracts with its stockholders.
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The following is quoted from the opinion in Weede

V. Emma Copper Co., 200 Pac. 517, 519, decided by the

Supreme Court of Utah, August 20, 1921 :

"The provisions contained in the Constitution

and statutes are as much a part of the articles of in-

corporation as though they were expressly copied

therein."

Appellees have contended that if the laws of Utah in

reference to the liquidation of insolvent building and loan

associations are to be given any consideration in this liti-

gation, that Malia, under the provisions of Section 7-2-5,

Revised Statutes of Utah, 1933, forfeited his rights to ad-

minister the assets of the appellant association by failure

to take possession within five days after September 26,

1933, when he filed his petition for leave to intervene in

this action.

Section 7-2-5, relied upon by appellees, prohibits the

appointment of a receiver by any court or the filing of an

assignment for the benefit of creditors for any bank "or

other institution under the jurisdiction of the Bank Com-

missioner", unless in case of urgent necessity to preserve

assets of such institution, except upon notice to the Com-

missioner; and provides that

—

(a) The Commissioner may take possession of

such institution within five days after service upon

him of such notice, in which case no further proceed-

ings shall be had;

(b) If a receiver has been appointed or an as-
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signee entered upon the administration of his trust,

the appointment shall be vacated or the assignee re-

moved upon application of the Commissioner; and

(c) The Commissioner "shall proceed in all

such cases to administer the assets of such institution

as in this chapter provided."

That section was originally enacted as Section 13 of

Chapter 23 of the Utah Session Laws of 1921, and its ap-

plication was confined to banks. It remained in force un-

amended until June 17, 1933, the effective date of the

Revised Statutes of Utah, 1933. In the revision it was

amended by the codifiers by inserting after the words

"any bank" in the first sentence the words "or other in-

stitutions under the jurisdiction of the Bank Commis-

sioner," and the words "such bank" where they thereafter

appeared in the original section were changed to read

"such institution."

We quote the following sections of the Revised Stat-

utes of Utah, 1933:

Sec. 88-1-1. "This revision of the Laws of Utah

shall be known as the 'Revised Statutes of Utah, 1933'

and shall take effect at the time designated by the

Governor by proclamation as may be provided by

law."

Sec. 88-1-2. "All acts of a general and perman-

ent nature passed by the Legislature of the State of

Utah prior to the Twentieth Regular Session (1933)

are hereby repealed" (with certain immaterial ex-

ceptions).



51

Sec. 88-1-15. "This repeal of existing statutes

shall not affect any act done, any right accruing or

which has been established, or any suit or proceeding

had or commenced in any civil cause before the time

when such repeal takes effect; but the proceedings

in such case shall be conformed to the provisions of

these revised statutes as far as consistent."

Sec. 88-2-3. "No part of these revised statutes

is retroactive unless expressly so declared."

The Governor of Utah, by proclamation placed the

Revised Statutes of Utah, 1933, in effect on the 17th of

June, 1933. (See Proclamation forming a part of bound

volume. Revised Statutes of Utah, 1933.)

As this suit was instituted in the District Court on

April 18, 1933, sixty days prior to the effective date of the

Revised Statutes of Utah, 1933, the provisions of Section

7-2-5, insofar as they apply to the appointment of re-

ceivers for building and loan associations, have no appli-

cation, for the reason that it is expressly provided in Sec-

tions 88-2-3 and 88-1-15 that the revision shall not be

retroactive and shall not affect any suit or proceeding had

or commenced in a civil cause before the time when the

revision became effective.

Even had the revision not contained the foregoing

saving clauses, under uniformly recognized and applied

rules of statutory construction Section 7-2-5 would have

no effect upon this suit. As illustrative of this rule the

following is quoted from the opinion of the Supreme Court
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of California in Montecito County Water Dist. v. Doul-

^on, 224Pac. 747, 749:

"The said amendment to the statute of 1913,

adopted on May 11, 1923, does not purport, either

by its express terms or by any reasonable implication,

to be retroactive in its operation or effect, and it is a

well-established principle of statutory construction

that, while the Legislature has power to pass retroac-

tive laws which do not impair the obligations of con-

tracts or affect injuriously vested rights, it is equally

true that statutes are not to be construed as intended

to have a retroactive effect so as to affect pending pro-

ceedings, unless such intent is expressly declared or

necessarily implied from the language of the enact-

ment." (Citing numerous cases.)

See, also, Cooley on Constitutional Limitations, 7th

Ed., p. 529; Endlich on the Interpretation of Statutes, p.

362; 25 R. C. L., p. 786, Sec. 35.

While it is true that a newly enacted or amended stat-

ute may, and usually does, control subsequent matters of

procedure in suits already pending, the amendment of

1933 to Section 13, Chapter 23 of the Session Laws of

Utah, 1921, is not of a procedural nature. It affected a

pre-existing substantial right or remedy in that it

either restricted or enlarged the right of a plaintiff to the

appointment of a receiver and conversely by so much en-

larged or restricted the executive power of the bank com-

missioner to take possession of an association and liquidate

it without judicial sanction or restriction.
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(b) Decisions of Utah and other courts.

Union Savings & Investment Co. v. District Court of

Salt Lake County, 140 Pac. 221, decided by the Supreme

Court of Utah in 1914, is directly in point. A number of

members or shareholders of the investment company

brought suit to recover the withdrawal value of their

stock, alleging that the affairs of the association had been

mismanaged, that it was insolvent and unable to further

conduct its business as a building and loan association;

they prayed for the appointment of a receiver to wind up

the corporation's affairs and for the distribution of its as-

sets among those entitled thereto. The District Court

having overruled its demurrer, the investment company

instituted original proceedings in the Supreme Court for

prohibition to prevent the District Court from appointing

a receiver. The Utah statutes then in force charged the

Secretary of State with the examination and supervision

of building and loan corporations, and it was provided in

Section 400, Utah Compiled Laws 1907:

"When, in the opinion of the Secretary of State,

any such corporation is conducting its business ille-

gally, or in violation of its articles of incorporation

or by-laws, or is practicing deception upon its mem-
bers * * * or if he is satisfied that its affairs are in an

unsafe condition, he shall notify its directors or man-
agers, and if it shall not immediately amend its course

or put its affairs upon a safe basis, he shall in the case

of a domestic corporation advise the Attorney Gen-

eral thereof, who shall take the necessary steps to wind

up its affairs."
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Peremptory writ of prohibition was granted as

prayed, the Supreme Court holding

:

"The remedy given by Comp. Laws 1907 Section

400, which provides that when a domestic building

and loan association is, in the opinion of the Secretary

of State, conducting its affairs illegally, or is unsafe,

he shall notify the directors, and if the objections be

not immediately remedied, shall advise the Attorney

General, who shall take the necessary steps to wind

up its affairs, is exclusive, and the courts cannot ap-

point a receiver to wind up the affairs of the associa-

tion at the request of one or more of the share-

holders."

Par. 6 of Syllabus, 140 Pac. 221, Union Savings &
Investment Co. v. District Court.

The language of Section 400, Utah Compiled Laws

1907 is substantially identical with Section 7-5-23 of the

Revised Statutes of Utah 1933 (quoted supra p. 21),

except that the Bank Commissioner is substituted for the

Secretary of State, and the Commissioner, upon his own

responsibility and without the interposition of the Attor-

ney General or the courts, is directed to take possession of

the business and property of the corporation and "take

the necessary steps to wind up its affairs as provided by"

Chapter 2, Title 7, Revised Statutes of Utah 1933.

The leading case of Relf v. Rundle, 103 U. S. 222, 26

L. Ed. 337, would seem to be controlling of the point now

under discussion. The case was decided in 1881 and, so

far as we have been able to ascertain, has been uniformly
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followed by all appellate courts. Section 6043 of the Re-

vised Statutes of Missouri then in effect provided that

upon a decree dissolving or declaring an insurance com-

pany organized under the laws of that state to be insolvent,

"All the assets of such company shall vest in

fee simple and absolutely in the superintendent of

the insurance department of this state * * * who shall

hold and dispose of the same for * * * such other per-

sons as may be interested in such assets."

Reference is made to the opinion for a further state-

ment of the case. The Supreme Court held that the su-

perintendent was entitled to the possession of the defunct

corporation's assets in Louisiana then in the hands of a re-

ceiver appointed by a court of that state and that the laws

of Missouri having to do with the liquidation of insolvent

insurance companies constituted a part of the corpora-

tion's charter and governed the disposition of assets in

Louisiana, and said:

"Every corporation necessarily carries its char-

ter wherever it goes, for that is the law of its exist-

ence. It may be restricted in the use of some of its

powers while doing business away from its corporate

home, but every person who deals with it everywhere

is bound to take notice of the provisions which have

been made in its charter for the management and

control of its affairs both in life and after dissolution.

"By the charter of this Corporation, if a dissolu-

tion was decreed, its property passed by operation of

law to the Superintendent of the Insurance Depart-
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ment of the State, and he was charged with the duty

of winding up its affairs. Every policy holder and

creditor in Louisiana is charged with notice of this

charter right, which all interested in the affairs of the

Corporation can insist shall be regarded. The appel-

lees, when they contracted with the Missouri Cor-

poration, impliedly agreed that if the Corporation

was dissolved under the Missouri laws, the Superin-

tendent of the Insurance Department of the State

should represent the Company in all suits instituted

by them affecting the winding up of its affairs. Relf,

therefore, became, by operation of law, the successor

of the Corporation in the litigation these appellees

instituted in Louisiana."

Relf V. Rundle, 103 U. S. 222, 26 L. Ed. 337, 339.

The laws of Illinois impose upon its insurance super-

intendent the duty of examining insurance companies,

and provides that in cases of insolvency, etc., he may ap-

ply to any court having jurisdiction for a receiver; they

also prohibit the appointment of a receiver at the suit of an

individual except with the written approval of the insurance

superintendent. Several policy holders of the Illinois

Bankers Life Association, without the approval of the in-

surance superintendent, brought suit for injunction and

the appointment of a receiver and for other relief. The

District Court dismissed the bill for lack of jurisdiction.

On appeal, the decree of dismissal was affirmed, and the

court, after referring to the Illinois laws above noted, said

:

"These laws are a part of the charter of both the

association and the company, and their enforcement
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is a property right of every member of the associa-

tion and a charter right of the association. Interstate

Consolidated Street Railway Co. v. Commonwealth

of Massachusetts, 207 U. S. 79, 28 S. Ct. 26, 52 L. Ed.

Ill, 12 Ann. Cas. 555; People v. Chicago Gas Trust

Co., 130 111. 268, 22 N. E. 798, 8 L. R. A. 497, 17 Am.
St. Rep. 319. These provisions are valid limitations

and safeguards, binding upon the corporation and its

members, and will be enforced by the federal courts.

McGarry et al. v. Lentz et al. (C. C. A.), 13 F. (2d)

51; Cummings et al. v. Supreme Council of Royal

Arcanum et al. (D. C), 247 F. 992."

Cook et al. V. Illinois Bankers Life Ass'n et al.,

46 Fed. (2d) 782, 783, (C. C. A. 7).

Amos, Comptroller of Florida v. Trust Company (C.

C. A. 5th), 54 Fed. (2d) 286, presented a case on all fours

with this one, with the exception that Amos was the statu-

tory liquidator of Florida, the venue of the action, whereas

Malia is the statutory liquidator of the domicile of the

Association and the venue of the action is a foreign state.

A bill was filed in the Federal Court in Florida praying for

a general receivership of a Florida trust company, and,

pending the hearing, Amos, as Comptroller of Florida, and

acting under state statutes, took possession of the assets

and intervened in the receivership proceedings, asserting

exclusive right to the possession of the property and busi-

ness of the trust company. The District Court overruled his

contentions and appointed special receivers. The Comp-

troller appealed, contending that his exclusive jurisdiction

over the assets of the company was interfered with by the
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acts and orders of the Federal Court, in which contention

he was fully sustained by the Circuit Court of Appeals.

The following extracts from the opinion state the con-

trolling principles

:

"The statutes of Florida contain elaborate pro-

visions for the organization, regulation, and liquida-

tion of banks through the comptroller. Comp. Gen.

Laws Fla. 1927, Sec. 6052 and ff. By section 6145

trust functions can be exercised by a corporation only

when chartered therefor, and by section 6125 the laws

as to banks apply to the incorporation of trust com-

panies. By sections 6102 and 6108, as amended in

1929 (chapter 14487), a trust company equally with

a bank may, when it becomes insolvent and defaults,

or is in an unsound condition and threatened with in-

solvency, be taken in charge by the comptroller who

may appoint a liquidator who shall take charge of all

assets and manage and liquidate the business under

the direction of the comptroller. The latter section pro-

vides that, pending the possession by the comptroller,

and until he either appoints a liquidator or decides

that business may be resumed, all the remedies at law

or in equity of any creditor or stockholder against

such bank or trust company shall be suspended. Like

the receiver of a national bank, the liquidator, though

confirmed by a court, is not an officer of the court,

but the representative of the comptroller. Ex parte

Chetwood, 165 U. S. 443, 17 S. Ct. 385, 41 L. Ed. 782

;

Florida Bank & Trust Co. v. Yaffey (Fla.), 136 So.

399. He is in court only as he may be specially im-

pleaded. No question of comity between courts

arises. The relative priority of the seizure by the
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comptroller and the application for a court receiver is

not the controlling question. The liquidator not be-

ing an officer of a court in which persons concerned

may intervene, he of necessity may be called to an-

swer for dereliction or illegality in his management

in any court having jurisdiction in particular mat-

ters ; but only in extreme cases may his general ad-

ministration be arrested or substituted by a receiver in

equity. State ex rel. Dade County Security Co. v.

Barnes, 99 Fla. 1258, 128 So. 860; Bank of Bay Bis-

cayne v. Hankins (C C. A.), 42 F. (2d) 209. Juris-

diction so to do seems to be denied to the state court

of equity in State v. Circuit Court (Fla.), 135 So.

866. * * *

"The comptroller and his liquidator are compe-

tent to execute trusts lik^e those here involved; they

being within the powers of the corporation to be li-

quidated. Power V. Chillingworth, 93 Fla. 1030, 113

So. 280. Even if the corporation placed in liquidation

has been an unfaithful trustee, no presumption can be

indulged that the state officials will not be careful,

efficient, and economical. A proper respect and def-

erence on the part of the federal agencies of govern-

ment toward those of the state compels that assump-

tion. It is said in Knott v. Morris (Fla.), 134 So.

615, that fraud, corruption, maladministration or

other illegality in the liquidation must be established

to justify court interference. No such thing here ap-

pearing, the court correctly refused to take over the

liquidation of the Trust Company of Florida by a

general receivership, but improperly took over a large

part of its assets and affairs by the special receiver-
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ship and by enjoining the comptroller from exercising

his functions in reference thereto. * * *

"We reverse the judgment, with direction to dis-

solve the receivership and injunction so far as they

affect the trusts and trust property in the hands of

the comptroller as assets and affairs of the Trust

Company of Florida."

Amos, Comptroller of Florida v. Trust Co., 54

Fed. (2d) 286, 288.

Each of the following cases is directly in point:

Ulmer v. Folmoutk L. & B. Assn (Maine), 45 Atl.

32;

State ex rel Meyer-Kiser Bank v. Superior Court of

Marion County (Ind.), 177 N. E. 322;

Hiern v. Interstate Trust & Banking Co. (La.), 152

So. 684.

State V. Atkinson (Fla.), 146 So. 581.

State V. Hall (Mo. Sup. Ct.), 52 S. W. (2d) 174;

State V. Robinson (Tex. Civ. App.), 42 S. W. (2d)

457;

State V. Court of Common Pleas (Ohio), 178 N. E.

258, 78 A. L. R. 1079 and note beginning on p.

1090.

Fite V. Henson (Ga.), 122 S. E. 412;

Haynes v. Fraternal Aid Union et al. (D. C), 34 Fed.

(2d) 305;

Soptich V. St. Joseph Nat. Croation B. Ass'n (D. C),

34 Fed. (2d) 566;
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Bank of Bay Biscayne v. Hankins (C. C. A. 5), 42

Fed. (2d) 209.

Commonwealth of Pennsylvania v. Penn General

Casualty Co. (Pa. S. Ct.), 173 Atl. 4;?.Z (Not yet

reported.)

In the last case above cited, viz., Commonwealth etc.

V. Penn General Casualty Co., suit was filed in the United

States District Court for the Eastern District of Pennsyl-

vania by a nonresident stockjholder for the appointment of

a receiver for the casualty company and for its liquidation.

At the time of suit the Insurance Commissioner of Penn-

sylvania was investigating the affairs of the company and

making an effort to strengthen its financial condition.

Thereafter, the Attorney General, pursuant to the laws of

Pennsylvania, brought suit in the State Court of Common
Pleas for Dauphin County for the dissolution of the com-

pany and the winding up of its affairs. The defendant

pleaded the prior pendency of the stockholder's suit for

the same purpose in the Federal Court. The plea was

overruled and the Insurance Commissioner was directed

to forthwith take possession of the company and its prop-

erty. On appeal the judgment of the lower court was af-

firmed by the Supreme Court, which, after reviewing

many cases, held the United States Court had no juris-

diction, for the reason that the statutes of Pennsylvania

made full and exclusive provision for the organization, su-

pervision, regulation and involuntary liquidation of in-

surance companies by an executive officer of the state.

However, in Commonwealth of Pennsylvania v. Wil-
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Hams, et al. (C. C. A. 3), 7.^. Fed. (2d) ^.£9 decided July

24, 1934), the Circuit Court of Appeals of the Third Cir-

cuit declined to follow the Supreme Court of Pennsylvania

in the Penn General Casualty Company case, swpra, and

held, on a similar state of facts and circumstances, that

the United States District Court for the Eastern District

of Pennsylvania had jurisdiction of a stockholder's suit to

wind up the affairs of an insolvent building and loan asso-

ciation.

We confidently advance the proposition that when the

Legislature of Utah (Laws 1925, p. 91, sec 12; Section

7-5-23, Revised Statutes of Utah, 1933, supra) authorized

the Bank Commissioner to summarily and without judi-

cial aid take possession of the business and property of a

building and loan association and wind up its affairs, the

Commissioner became vested with the exclusive jurisdic-

tion and right to take over the Association upon the hap-

pening of any of the statutory defaults ; and that a stock-

holder, in the absence of a showing of wilful neglect of

duty or bad faith on the part of the Commissioner, lost

any right he may theretofore have had to appeal to a court

of equity for relief predicated upon any of such defaults.

In this respect the Bank Commissioner occupies toward

institutions under his jurisdiction a position analogous to

that of the Comptroller of the Currency with reference to

national banks.

"His jurisdiction (that of the Comptroller of the

Currency) in respect to all matters properly within

his discretion is exclusive, and he is in respect there-
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to in no manner;, amenable to any court, nor is his ac-

tion subject to review therein.

" 'The bank is not considered as a private cor-

poration, whose principal object is individual trade

and individual profit; but as a public corporation,

created for public and national purposes.' Chief Jus-

tice Mitchell, in Osborn v. United States Bank, 9

Wheat. 860, 6 L. Ed. 204.

" 'Our conclusions, upon principle and authority,

are that Congress, having power to create a system

of national banks, is the judge as to the extent of the

powers which should be conferred upon such banks,

and has the sole power to regulate and control the

exercise of their operations ; that Congress has di-

rectly dealt with the subject of the insolvency of such

banks by giving control to the Secretary of the Treas-

ury and the Comptroller of the Currency, who are au-

thorized to suspend the operations of the banks and

appoint receivers thereof when they become insolvent,

or when they fail to make good any impairment of

capital.' Mr. Justice Shiras, in Easton v. Iowa, 188

U. S. 238, 23 S. Ct. 293, 47 L. Ed. 452."

Liberty National Bank v. Mcintosh, 16 Fed.

(2d) 906, 909 (C. C. A. 4th Circuit).

In Grout V. First National Bank of Grand Junction

€t al (Colo.), Ill Pac. 556, 558, in holding that the district

court had jurisdiction to appoint a receiver for a national

bank which was in process of voluntary liquidation and

no longer a going concern, the court said

:
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"As to those matters specified by the federal

bank acts as authorizing the Comptroller to appoint

a receiver for a national bank, his jurisdiction is ex-

clusive."

In Bank of Bay Biscayne v. Hankins (C. C. A. 5), 42

Fed. (2d) 209, the Comptroller had taken over a bank

pursuant to the state procedure, whereupon a depositor

filed a bill in the Federal District Court seeking a receiver.

The District Court entered an order requiring the Comp-

troller to hold the bank's property in statu quo and to re-

frain from liquidation until final hearing of the cause.

The Circuit Court of Appeals reversed the order and made

use of the following language, expressive of the policy to

be followed by Federal Courts in cases of conflict with

statutes providing for the liquidation of quasi public in-

stitutions :

"Regardless of the terms used, it is apparent

that the order in effect appoints a receiver to control

the assets of the failed bank, and enjoins the comp-

troller from carrying on the liquidation of the institu-

tion under provisions of the laws of Florida. A bank

organized under the laws of a state is a quasi public

institution, and, whenever the laws of the state pro-

vide for supervision and control of the affairs of the

bank by an authorized official, and also for the ulti-

mate liquidation and distribution of its assets under

his direction, in the event of its insolvency, it is a mat-

ter of grave consequence for any court to interfere,

and that should be done only in a perfectly clear case.

It does not appear from the record that such a case is
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presented here. The laws of Florida provide an order-

ly method of liquidating the affairs of an insolvent

state bank, in substantially the same manner that

federal statutes provide for the liquidation of an in-

solvent national bank. Section 6102 et seq., Com-
piled General Laws of Florida, 1930 Supplement;

State of Florida ex rel. v. Barns (Fla.), 128 So. 860.

It is usually a matter of discretion to issue an injunc-

tion and appoint a receiver, but the exercise of juris-

diction and the entering of the order appealed from

in this case appear to us to be unwarranted."

Bank of Bay Biscayne v. Hankins, 42 Fed. (2d)

209, 210.

Appellees contended in the District Court that the

building and loan laws of Utah and the decisions of the

Supreme Courts of that state and of other states con-

struing those and similar laws are not relevant in the case

at bar, in that the statutes and decisions of a state cannot

have the effect of restricting the jurisdiction of United

States Courts.

It is, of course, axiomatic that the states cannot limit

or interfere with the jurisdiction of Federal Courts. How-

ever, the state quite properly may deny to stockholders

and members of corporations organized under its laws

remedies which they might otherwise have, and such laws

will be recognized and given effect by United States

Courts.

Section 9487, General Code of Ohio, in effect in 1926,

provided

:
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"No application for injunction against, or pro-

ceedings for the dissolution of, or the appointment

of a receiver for any such domestic society (fraternal

benefit) or branch thereof shall be entertained by any

court in this state, unless the same is made by the

Attorney General."

In McGarry et al. v. Lentz et al. (C. C. A. Ohio), 13

Fed. (2d) 51, it was held that section was not intended as

a limitation on the jurisdiction of courts but as a regula-

tion limiting the rights of individual members of fraternal

benefit societies, and it was a bar to a suit for an injunction

in the Federal Court by a member against the society, not

for want of jurisdiction in the court but for want of right

of action in complainant.

The following is quoted from the opinion, beginning

on page 52 of 13 Fed. (2d) :

"* * * Obviously, no state Legislature can regu-

late, limit, or control the jurisdiction of the federal

courts, nor can the laws of any state preclude resort

to the federal courts, nor confer exclusive jurisdiction

upon a designated state court, in a class of cases of

which the federal courts of equity have theretofore

been accustomed to assume jurisdiction. * * * (Cases

cited).

"On the other hand, that the state had the power

to regulate the method of government, and to pre-

scribe or limit the right of members to participate in

the control, of a corporation of its own creation, can-

not be doubted. The corporation being the mere
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creature of the law to which it owes its existence, it

has very early been held 'to be capable of exerting its

faculties only in the manner in which that act au-

thorizes.' Head v. Providence Ins. Co., 2 Cranch,

127, 167, 2 L. Ed. 229. When the state has exercised

this power of regulation prior to the time that an in-

dividual becomes a member of the society or corpora-

tion, the statutory provisions also become a part of

the contract of membership and are controlling in the

definition of the rights of the members. Rundel v.

Life Ass'n of Am. (C. C), 10 F. 720; Brown v. Equit-

able Life Assur. Soc. (C. C.) 142 F. 835; Relfe v.

Rundle, 103 U. S. 222, 226, 26 L. Ed. 337; Cummings
v. Supreme Council, Royal Arcanum (D. C), 247 F.

992. See, also, Royal Arcanum v. Green, 237 U. S.

531, 35 S. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A,

771 * * *

"In the present case the very contract, which

created whatever rights the complainants may have,

limited and defined those rights, so as to exclude the

remedy now asserted. The question, therefore, is not

whether the complainants are by statute precluded

from asserting in this court a right given them by law,

but rather whether the right was ever existent. The
complainants have no rights here which do not origin-

ate under and are not founded upon their contracts

of membership and policies of insurance in the

American Insurance Union. The statutes of Ohio

which were in force at the time such policies were is-

sued are to be read into and considered as forming

an integral part of such contracts. Under such

statutory law, and therefore by their own contracts,

the complainants have expressly agreed that they will
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prosecute no application for injunction against this

society, and, in effect, that the management of the

affairs of the company shall not be made the subject

of litigation, except by the action of the Attorney

General of Ohio, nor the subject of controversy ex-

cept in the method provided by statute, or by the by-

laws of the corporation consistent with statute."

McGarry et al. v. Lentz et aL, (C. C. A. Ohio), 13

Fed. (2d) 51, 52.

It is clear the statutes of Utah do not affect the fund-

amental jurisdiction of any court, state or federal, and

were not so intended. Strictly speaking, they contact the

litigant directly and only incidentally affect the court, in

that they limit or restrict the litigant's remedy.

(c) Insolvency of a building and loan association

vs^orks its de facto dissolution and necessitates

winding up its business.

There is no conflict of authority on the proposition

that insolvency works a dissolution of a building and loan

association. While the corporate entity may survive, its

business must necessarily be wound up, creditors paid, and

the residue of its assets distributed among its stockholders,

in accordance with the laws of its domicile, its charter and

by-laws.

In Lewis et ux v. Clark (C. C. A. 9), 129 Fed. 570,

574, this Court held

:

"The insolvency of a public building and loan

association consists of its inability to perform the pur-
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poses for which is was created. Its insolvency works

a rescission of the contracts between the association

and its members. The money advanced to the bor-

rowing member upon such insolvency immediately

becomes due and payable, regardless of the terms of

payment fixed in the written contract. Curtis v.

Granite State Provident Association (Conn.), 36 Atl.

1023, 1025, 61 Am. St. Rep. 17; Knutson v. North-

western Loan & Building Association (Minn.), 69

N. W. 889, 64 Am. St. Rep. 410."

Lewis V. Clark, supra.

"What is the result upon the rights and liabilities

of the members or stockholders of such insolvency, in-

volving, as it necessarily does, an abandonment of the

scheme of the corporate enterprise? * * * The in-

solvency of a building and loan association is sui

generis. * * * Thus it seems that, when the association

is defunct, membership ceases, and all contracts must

of necessity be set aside. It is upon the theory of the

rescission and abrogation of the contracts that equity

steps in and winds up its affairs, and makes a ratable

distribution of assets * * *.

"The insolvency of a building and loan associa-

tion puts an end to its business operations, at leas'-

so far as future performance is concerned; to a cer-

tain extent, it also ends the contract between it and

its members respectively, and nothing remains but to

wind it up in such a manner as to do equity to credi-

tors, and between the members themselves. The share-

holder who has been a member remains a member lia-

ble to his just proportion of losses and expenses."

4 R. C. L. 384, et seq., Sections 39 and 40.
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"The insolvency of a building and loan associa-

tion works a rescisfsion of its contracts. The obliga-

tion of the members for the payment of dues and

assessments at once ceases, the debts of the members

become immediately due and collectable regardless

of the time of payment specified in their contracts,

the purpose of the association is abandoned, and

nothing remains to be done except to make settlement

and distribution."

9C. J. 991, Section 139.

This Court, in United States Fidelity & Guaranty Co.

V. Vicars, 10 Fed. (2d) 474, 475, quoted with approval the

following from 7 R. C. L., p. 718

:

"The appointment of a receiver to take and dis-

tribute among the creditors and stockholders all the

property of the corporation may with sufficient ac-

curacy be called, as it has been, a virtual dissolution

of the corporation ; but it does not extinguish its fran-

chise, terminate its legal existence, or render it incap-

able of being sued at law or in equity."

In 14A C. J., p. 1081, Section 3670, it is said that the

dissolution of a corporation may be de facto or in law and

that:

"A 'de facto dissolution' means that dissolution

which takes place in substance and in fact when the

corporation, by reason of insolvency or for other rea-

son suspends all its operations and goes into liquida-

tion without availing itself of the statutory procedure

provided for that (disincorporation) purpose."
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The opinion of the Supreme Court of Utah in Union

Savings & Investment Co. v. District Court, supra, is so

replete with enunciations of the law applicable to this ap-

peal that it is difficult to select for quotation any portion

of it which is not directly in point on some phase of this

case. It squarely held that a stockholder's suit against an

insolvent building and loan association to recover the

withdrawal value of shares and for the appointment of a

receiver to wind up its business is, in effect, one to dissolve

its corporate existence, and where

"the manifest purpose and the only possible result of

the action is to wind up all of the business affairs of

the association and the effect is necessarily to dissolve

its corporate existence, the action should be com-

menced by the Attorney General, as pointed out in the

statute." 140 Pac. 221, 226.

Inasmuch as it is the law that when a building and

loan association has become hopelessly insolvent, "in-

volving, as it necessarily does, an abandonment of the

scheme of the corporate enterprise," and "nothing remains

to be done except to make settlement and distribution,"

the mere fact that appellees do not specifically pray for

the dissolution of the association and the winding up of

its affairs does not distinguish this suit from the Union

Savings & Investment Company case.

(d) Bank Commissioner is statutory liquidator and
is vested with title to Association's assets.

In Riches v. Hadlock, 15 Pac. (2d) 283, 287, the Su-



72

preme Court of Utah directly held that the Bank Commis-

sioner is an executive officer of the state and in no sense

an equity receiver. We quote from p. 287 of the reporter:

"Under the statute, the taking possession of the

property and business of a bank or banking institution

by the bank commissioner is not as an officer of a

court. His custody of the property is not, as is the

custody of a receiver appointed by the court, the cus-

tody of the court. Under the statute, the commis-

sioner takes possession and holds it without the aid

of, and despite, judicial action. It is of little moment
what the commissioner be called, whether a statutory

receiver, or what not. It, perhaps, is best to call him

what the Legislature called him, the bank, commis-

sioner, with powers and duties conferred upon him

as prescribed by the Legislature. He is a mere execu-

tive creature of the statute, not of the court, and can

exercise only such powers as the statute has given

him; and no order of the court applied for can be

broader than the statute. In other words, he is a

public agent or officer of the state and derives his

powers from the statute."

Riches v. Hadlock, 15 Pac. (2d) 283, 287.

In the same case the court, in referring to its opinion

in National Surety Co. v. Pixton, 60 Utah 289, 208 Pac.

878, 881, 24 A. L. R. 1487, said (left column on p. 288, 15

Pac. 2d) :

"The holding was that title to the property passed

to the bank commissioner when he took the property

over, and, because no claim of priority was made by
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the state before he did so, its priority right, if it had

any, was lost when the surety company asserted its

priority and that its right could not be better than

that of the state."

Riches v. Hadlock, supra, 15 Pac. (2d) p. 288.

In Good V. Derr (C. C. A. 7), 46 Fed. (2d) 411, 414,

it was held

:

"Foreign courts will, in respect to such question

of title, accept the construction put upon the statute

by the highest court of the state in which the receiver

was appointed. Sterrett v. Second National Bank

(C. C. A.), 246 Fed. 753, 3 A. L. R. 256; same case,

248 U. S. 73, 39 S. Ct. 27, 63 L. Ed. 135."

In Sterrett v. Second National Bank (C. C. A. 6),

supra, at p. 757, it was said

:

"There is a marked, and not unnatural, tendency

in the courts in favor of the construction, where pos-

sible, of statutory proceedings for the dissolution of

corporations (as distinguished from ordinary credi-

tors' suits) as vesting in the receiver the title to cor-

porate assets."

As above suggested, the modern state legislation in

regard to the regulation and liquidation of state banks and

financial institutions in principle follows the general

scheme set up by Congress in reference to national banks.

The Supreme Court, in Earle v. Commonwealth of Penn-

sylvania, 178 U. S. 449, 455, 44 L. Ed. 1146, 1149, in speak-

ing of the relation of the Comptroller of Currency to na-

tional banks, said

:
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"The scheme of the statute relating to suspended

national banks is that from the time of a bank's sus-

pension all its assets, of whatever kind, as they are at

the time of suspension, pass, in the first instance, to

the receiver, the proceeds thereof to be distributed by

the Comptroller among those whose claims are proved

to his satisfaction or are adjudicated by some court of

competent jurisdiction. So, when the Chestnut Street

National Bank! suspended and went into the hands of

a receiver the entire control and administration of its

assets were committed to the receiver and the Comp-
troller, subject, however, to any rights or priority pre-

viously acquired by the plaintiff through the proceed-

ings in the suit against Long."

We quote the following from Joy v. Midland State

Bank, 26 S. D. 244, 128 N. W. 147:

"In many states there are statutes providing,

where conditions exist requiring the dissolution of

a corporation, that a certain officer named by the

statute or a person or persons to be named by some

court, be trustees to wind up the affairs of a corpora-

tion. If to be appointed by a court, they are some-

times, as in the Nebraska statute, spoken of as re-

ceivers. Under the Nebraska law the receiver of the

bank was appointed 'to take charge of and wind up

such banking business.' In order to carry out such

trust imposed by statute, he must be able to transfer

land, and, though there are in the Nebraska statutes

no express words vesting title in the receiver to the

property of the corporation, yet certainly the rule ap-

plied in creation of trusts by will would apply, name-

ly: 'Whenever a trust is created, a legal estate suffi-
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cient for the execution of the trust will, if possible, be

implied.' 1 Lewin on Trusts (8th Ed.) 212; 1 Perry

on Trusts (5th Ed.), Sec. 313."

The California Banking Act of 1909 provided that

when the Superintendent of Banks concludes that any

bank is in an unsafe condition to transact business, he may

take possession of the property and business of the bank

and retain such possession until the bank shall either re-

sume business or its affairs be finally liquidated, "and do

such other acts as may be necessary to conserve its assets

and business and shall proceed to liquidate the affairs

thereof." So in Mercantile Trust Company v. Miller

(Cal.), 137 Pac. 913, it was held that when the Superin-

tendent took possession the bank's franchise to do business

was suspended, the title to its property passed to the Su-

perintendent for the purpose of the trust; that while en-

gaged in the process of liquidation the Superintendent

holds the property as trustee to dispose of as the statute

directs, and that he is the trustee of an express trust.

The statutes of Utah enjoin the following duties upon

the bank commissioner in the liqudation of insolvent in-

stitutions under his jurisdiction which necessarily import

or require for their execution the vesting in him of legal

title to the assets of such institutions

:

Section 7-5-23 requires that he take possession of the

property of the institution and "take the necessary steps

to wind up its affairs
;"
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Section 7-2-12 authorizes him to (1) do all such acts

as are necessary to preserve the assets and business; (2)

proceed to liquidate the affairs as directed; (3) collect all

debts and claims; (4) compound all bad or doubtful

debts
; (5) sell any or all property for cash or other consid-

eration
; (6) borrow money and mortgage and pledge assets

as security; (7) execute and deliver to the purchaser such

deeds or instruments as may be necessary to evidence the

passing of title

;

Section 7-2-20 provides that when the stockholders or

owners select an agent to complete liquidation, "the bank

commissioner shall transfer to such agent or agents all the

assets of such institution then remaining in his hands."

An excellent resume of the law is contained in the fol-

lowing statement from Fletcher Cyclopedia Corporations,

Vol. 17, 1933 Permanent Edition, p. 732:

"Sec. 8562.

—

Title and rights of receiver. In de-

termining the title and rights of a receiver in the prop-

erty of the corporation, it is necessary to observe the

distinction, elsewhere noted, between a so-called com-

mon-law receiver and a statutory receiver.

"A receiver of a corporation appointed by a court

of its domicile, in accordance with a statute of the

state under which the corporation was created, is gen-

erally invested with full title to the property and

choses in action of the corporation in whatever juris-

diction the same may be situated." (Citing Relf

V. Rundle, 103 U. S. 222, 26 L. Ed. 337, and many
other cases.)
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The most recent case stating the position of a statu-

tory liquidator with reference to the assets of a corpora-

tion, is Clark v. Williard et al., 78 L. Ed. Adv. Sheet No.

11, p. 743, decided on April 2, 1934, in which it was held,

following Relf v. Rundle, supra, that the Commissioner of

Insurance of Iowa was the statutory successor of an in-

solvent insurance company organized under the laws of

that state, and succeeded to the title of property of the in-

surance company located in Montana. The Iowa statute,

while not expressly vesting title in the Commissioner, pro-

vided that he "shall be the receiver and/or liquidating offi-

cer of any insurance company."

Appellees contended in the District Court that Relj

V. Rundle and Clark v. Williard were not controlling, for

the reason that the assets of the Association were not ex-

pressly vested in Malia by the statutes of Utah, nor had

the corporation been judicially dissolved. While it is true

that the insolvent corporations whose assets were involved

in each of those cases had been judicially dissolved and

the statutes of Missouri (but not those of Iowa) expressly

vested the liquidator with title, those features do not ap-

pear in many of the adjudicated cases which we have cited

holding that the statutory liquidator succeeds to the title

of the corporation as trustee of an express trust for the

benefit of those entitled to participate in their distribution.

The Utah statutes in this respect are similar to the Na-

tional Banking Act in that each necessarily, though not

expressly, vests title in the statutory liquidator without

working a complete dissolution of the corporation. First



78

National Bank of Bethel v. The National Pahquioque

Bank, 20 L. Ed. 840.

(e) Arizona stockholders have no preference in Ari-

zona assets over stockholders of other states.

Appellees contend that if the appointment of the re-

ceiver cannot be supported on other grounds, it was at

least justifiable on the theory that stockholders and credi-

tors in Arizona may be given a priority in the assets within

the jurisdiction of the court over those in other states.

The principle which appellees invoke was recognized, in

the case of a general creditor, by the Supreme Court in

Clark V. Williard et al, supra.

There is no statute in Arizona giving such a prefer-

ence to local creditors, nor has any policy for or against

it been announced by our Supreme Court.

The rule under consideration has several well-recog-

nized exceptions, one of which is : when the fund to be dis-

tributed is a common one there can be no preference and all

of a class are entitled to share in an equitable distribution.

If appellees are stockholders of the Association, they

do not fall within the rule. If they are creditors in any

sense, they are such by reason of their contracts with the

Association made pursuant to its charter, by-laws and the

laws of Utah.

Relj V. Rundle, supra, is in point. An insolvent Mis-

souri insurance corporation had been dissolved by chan-
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eery decree, and Relf, as Superintendent of the Insurance

Department, took possession of its assets pursuant to the

laws of that state. The company owned property in Louis-

iana and Rundle, a policyholder, instituted suit in the

state court of Louisiana "to keep the Louisiana assets out

of the hands of Relf and his successor in office" and to

apply them to payment of Louisiana creditors. Relf in-

tervened and removed the case to the United States Cir-

cuit Court; the receiver appointed by the state court

moved to remand upon the grounds that "Relf had no

standing in court, he being a creature of the State of Mis-

souri, without the capacity to sue or remove causes in

Louisiana," and also, "because the state court having first

taken charge of the property, the Circuit Court could not

interfere with the possession of the receiver of that court."

The Circuit Court remanded the case and Relf appealed

to the Supreme Court, which, in an opinion reversing the

lower court, said:

"Relf is not an officer of the Missouri State

Court, but the person designated by law to take the

property of any dissolved life insurance corporation

of that State, and hold and dispose of it in trust for

the use and benefit of creditors, and other parties in-

terested. The law which clothed him with this trust

was, in legal effect, part of the charter of the corpora-

tion. He was the statutory successor of the corpora-

tion for the purf3ose of winding up its affairs. As such

he represents the corporation at all times and places

in all matters connected with his trust. He is the

trustee of an express trust, with all the rights which

properly belong to such a position. He is an officer



80

of the State, and as such represents the State in its

sovereignty while performing its pubUc duties con-

nected with the winding up of the affairs of one of its

insolvent and dissolved corporations. His authority-

does not come from the decree of the court, but from

the statute. He appeared in Louisiana, not by virtue

of any appointment from the court, but as the statu-

tory successor of a corporation which the court had

in a legitimate way dissolved and put out of exist-

ence. He was, in fact, the corporation itself for all

the purposes of winding up its affairs."

Relj V. Rundle, 103 U. S. 222, 26 L. Ed. 337, 339.

In Parsons v. Charter Oak Life Insurance Co., 31

Fed. 305, a Connecticut life insurance company which

owned real estate and had policyholders in Iowa, became

insolvent, and a receiver was appointed pursuant to the

statutory laws of its domicile. Afterwards, a suit was filed

by Iowa policyholders in the courts of that state and a re-

ceiver appointed of the property located there; it was

claimed that Iowa creditors had a superior right to such

property and that a foreign receiver could not control as-

sets out of the state where he was appointed. The case was

removed to the United States Circuit Court and Mr.

Justice Shiras, sitting at Circuit, in one of his many able

opinions sustained the extraterritorial authority of the

Connecticut receiver on the authority of Relj v. Rundle

and held that the Iowa policyholders had no priority in

assets in that state over creditors residing in other states.

The following is quoted from the opinion, beginning

on p. 310 of 31 Federal:
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"When the assets and fund to be distributed is a

common one, derived from the payments made by all

creditors, as in case of an insurance company, the

fact that part or the whole of the assets may be in-

vested in any one state does not give to the creditors

residing in such state a superior right thereto. * * *

To bring about such equitable distribution of its as-

sets, the charter and laws of Connecticut provide for

the appointment of a receiver to take charge of the

property of the company in case of its dissolution,

and the duty imposed upon such receiver is not ma-

terially different from that imposed upon the state su-

perintendent under the Missouri statute construed in

Relfe V. Rundle. * * * An essential feature of such

method is the appointment of a receiver, with power

to take possession of all the assets of the company,

wherever situated, and, when such receiver has been

duly appointed in the mode provided for in the char-

ter, the policyholders cannot deny his authority. * * *

The facts set forth in complainants' bill do not show

that complainants have a superior equity in the assets

in Iowa, but, on the contrary, it appears that such as-

sets are a part of a common fund, in which all the

policy-holders have an interest."

Parsons v. Charter Oak Lije Ins. Co., 31 Fed.

305, 310.

To the same effect are: Smith et al. v. Taggart (C. C.

A. 8), 87 Fed 94; Southern Building & Loan Association

of Knox County Tennessee v. Miller, (C. C. A. 4), 118

Fed. 369,
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(f) No question of conflict of jurisdiction between

courts or comity is involved.

Appellees claim, on authority of Harkin v. Brundage,

276 U. S. 36, 72 L. Ed. 457, and Mitchell v. Maurer (C. C.

A. 9), 69 Fed. (2d) 233, decided on authority of the Har-

kin case, that the District Court obtained jurisdiction and

constructive possession of the property of the Association

by the filing of the bill in April, 1933, and is entitled to

retain it without interference, and cannot be deprived of

its right to do so because it may not have obtained prior

physical possession by its receiver. That is undoubtedly

the rule in cases of conflict between courts of concurrent

jurisdiction. However, as stated by Chief Justice Taft in

the opinion in the Harkin case,

"where the jurisdiction is not the same or concurrent

and the subject matter in litigation in the one is not

within the cognizance of the other, or there is no con-

structive possession of the property in dispute by the

filing of a bill ; it is the date of the actual possession

of the receiver that determines the priority of juris-

diction."

72L. Ed. 461.

The Commissioner, of course, is not a court. How-

ever, it seems logical that the same principles should

ordinarily be applied in analogous cases of conflict of jur-

isdiction between judicial and executive departments, if

indeed such a conflict can legitimately arise under our

form of government.
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Appellees' action, if taken to be a suit to wind up the

affairs of the Association, was not within the cognizance

of the District Court, for the reason that the statutes of

Utah disenable the plaintiffs to maintain, and the Dis-

trict Court has no inherent jurisdiction of, such an action.

If their suit, on the other hand, be one to enforce a lien

upon specific property, the purposes of the action and the

act of the Commissioner in taking possession are not the

same, in that the Commissioner took over the Association

and all its property pursuant to a legislative mandate to

wind up and to liquidate the entire Association, including

appellee's claims of debt and liens. Therefore, upon au-

thority of Harkin v. Brundage, supra, and cases there

cited and reviewed, the Commissioner, being first in actual

possession, by analogy is entitled to retain it without inter-

ference. A proper respect and deference on the part of a

Federal Court toward the executive department of a state

would seem to require non-interference.

As we have shown, the Bank Commissioner of Utah

is an executive officer and derives all of his power and au-

thority from the statutes of his state. The laws of Utah,

as do the laws of Congress with reference to the liquida-

tion of national banks, require that certain of his acts be

approved by the proper local court, but he is not otherwise

subject to the jurisdiction, control or supervision of any

court, except in cases of bad faith.

The Circuit Court of Appeals, 5th Circuit, in Amos,

Comptroller of Florida v. Trust Company, supra, in re-
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versing the judgment of the District Court appointing a

receiver for certain properties of a trust company, of which

the Comptroller had taken possession after the institution

of receivership proceedings in the District Court, in speak-

ing of the office of the Florida Comptroller, said

:

"He is in court only as he may be specially im-

pleaded. No question of comity between courts arises.

The relative 'priority of the seizure by the comptroller

and the application for a court receiver is not the con-

trolling question. The liquidator not being an officer

of a court in which persons concerned may intervene,

he of necessity may be called to answer for dereliction

or illegality in his management in any court having

jurisdiction in particular matters but only in extreme

cases may his general administration be arrested or

substituted by a receiver in equity."

(g) Under full faith and credit clause of Constitution

courts are bound to recognize Malia's title to

assets in Arizona.

In the recent case of Clark v. Williard, supra, the Su-

preme Court of the United States expressly held that the

Supreme Court of Montana had denied full faith and

credit to the statutes and judicial proceedings of Iowa in

not recognizing the title of the Insurance Commissioner of

Iowa to the property of an insolvent Iowa insurance com-

pany located in Montana.

The following is quoted from the court's opinion,

beginning on page 747 of Volume 78, Lawyers' Edition:

I
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"In our judgment the statutes of Iowa have made

the official liquidator the successor to the corpora-

tion, and not a mere receiver. State ex rel. Atty. Gen.

V. Fidelity Loan & T. Co., 113 Iowa, 439, 85 N. W.
638. His title is not the consequence of a decree of a

court whereby a corporation still in being has made
a compulsory assignment of its assets with a view to

liquidation. (Citing cases.) His title is the conse-

quence of a succession established for the corporation

by the law of its creation. (Citing cases.) So the

lawmakers have plainly said. So the Iowa court ad-

judged in decreeing dissolution.

"We think the Supreme Court of Montana de-

nied full faith and credit to the statutes and judicial

proceedings of Iowa in holding, as it did, that the pe-

titioner was a receiver deriving title through a judi-

cial proceeding, and not through the charter of its

being and the succession there prescribed."

Clark V. Williard, supra.

III. Court of Equity Generally Will Not Inter-

fere With the Internal Affairs of a Foreign

Corporation.

If appellees' suit falls within the class of those which

the Supreme Court of Utah in the Union Savings & Invest-

ment Company case held a stockholder might maintain,

it is within the inhibition of the rule that courts of equity

will not entertain a stockholder's suit by which it is sought

to control the internal affairs of a foreign corporation.

The recent case of Rogers v. Guaranty Trust Co. of
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New York, decided by the Supreme Court in January,

1933, 288 U. S. 123, 130, 77 L. Ed. 652, 656, was a suit by

a stockholder of the American Tobacco Company, a New

Jersey corporation, instituted in the District Court of the

United States for the Southern District of New York, in

which the court's interposition in the internal affairs of the

corporation was sought. In reversing the decision of the

Circuit Court of Appeals sustaining jurisdiction and in

affirming the judgment of the District Court dimissing

the bill, the court said

:

"When, by acquisition of his stock, plaintiff became

a member of the corporation, he, like every other

stockholder, impliedly agreed that in respect of its

internal affairs, the company was to be governed by

the laws of the state in which it was organized. His

rights, whatever the tribunal chosen for their vindica-

tion, are to be determined upon the ascertainment

and proper application of New Jersey law.

"It has long been settled doctrine that a court

—

state or federal—sitting in one state will as a general

rule decline to interfere with or control by injunction

or otherwise the management of the internal affairs

of a corporation organized under the laws of another

state, but will leave controversies as to such matters

to the courts of the state of the domicile. (Citing

numerous cases.) While the district court had juris-

diction to adjudge the rights of the parties, it does not

follow that it was bound to exert that power. Canada

Malting Co. v. Paterson Steamships, 285 U. S. 413,

422, 76 L. Ed. 837, 842, 52 S. Ct. 413, and authorities

cited. It was free in the exercise of a sound discretion
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to decline to pass upon the merits of the controversy

and to relegate plaintiff to an appropriate forum.

Langnes v. Green, 282 U. S. 531, 535, 541, 75 L. Ed.

520, 523, 526, 51 S. Ct. 243; Heine v. New York L.

Ins. Co. (C. C. A. 9th) 50 F. (2d) 382. Obviously

no definite rule of general application can be form-

ulated by which it may be determined under what

circumstances a court will assume jurisdiction of

stockholders' suits relating to the conduct of internal

affairs of foreign corporations. But it safely may be

said that jurisdiction will be declined whenever con-

siderations of convenience, efficiency and justice

point to the courts of the State of the domicile as ap-

propriate tribunals for the determination of the par-

ticular case." (Citing cases.)

Rogers v. Guaranty Trust Co, of New York,

288 U. S. 123, 130, 77 L. Ed. 652, 656.

IV. If Any Necessity Existed for the Appoint-

ment OF Receiver, It Ceased Upon the Bank
Commissioner Taking Possession of the Asso-

ciation.

Courts of eqult)^ have no inherent power to appoint a

receiver primarily for the purpose of winding up the af-

fairs of a corporation, whether solvent or insolvent.

In Union Savings & Investment Co. v. District Court,

supra, the Supreme Court of Utah, after stating that the

appointment of a receiver for a building and loan associa-

tion was tantamount to its dissolution, uses the following

language, quoted from page 223 of 140 Pacific:
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"It is settled law that the power to wind up the

affairs of a corporation and to dissolve it is not one

which inheres in the courts. It is therefore contended

by plaintiff's counsel that where a statute prescribes

how and by whom an action to wind up the affairs of a

business corporation and to dissolve it shall be

brought, such a statute is exclusive. We have no stat-

ute authorizing our courts to dissolve a corporation

without its consent ; that is, without the consent of its

duly authorized officers, although we have a statute

authorizing such to be done upon the application of

the officers of Jthe corporation. Comp. Laws 1907,

Sections 3661 to 3667, inclusive. We also have a

statute in case a corporation has been dissolved or is

insolvent, or has forfeited its corporate rights, which

authorizes the court to appoint a receiver for such

defunct corporation. The only statute, therefore, that

we have which in terms authorizes a court to dissolve

a corporation without its consent, that is, to 'wind up

its affairs,' is section 400, supra (Compiled Laws

1907, re B. & L. Ass'ns). There is therefore much
force to the contention of plaintiff's counsel that the

method provided by the statute, where one is pro-

vided, to dissolve a corporation is exclusive."

The law is well stated in Smith, Commissioner of

Banking v. Washington Casualty Ins. Co. (N. J.), 159

Atl. 510, 517, as follows:

"The inherent equitable jurisdiction of this court

to appoint a receiver of a corporation is limited to the

appointment of custodial receivers whose function is

to preser\'e and not to destroy. Sternberg v. Wolf,

56 N. J. Eq. 398, 39 A. 397, 39 L. R. A. 762, 67 Am.



89

St. Rep. 494; Id., 56 N. J. Eq. 555, 42 A. 1078; Morse

V. Metropolitan Steamship Co., 88 N. J. Eq. 325, 102

A. 524; Atwater v. Baskerville, 89 N. J. 121, 104

A. 310; In re New Jersey Refrigerating Co., 95 N. J.

Eq. 215, 122 A. 832. This inherent jurisdiction is of

ancient origin and was exercised in England as early

as the reign of Edward VI in the sixteenth century."

See, also, 23 Ruling Case Law, page 33, section 31;

page 34, section 32.

The court having inherent jurisdiction to appoint

only a custodial receiver for the purpose of preserving the

res pending the determination of the primary relief sought,

it will only act if, as, when and to the extent necessary.

The jurisdictional averments of the bill in support of the

prayer for receiver were directed to constructive fraud,

waste, mismanagement, and an intent to dissipate or dis-

pose of the assets upon which the appellees asserted a lien.

At the time the receiver was appointed, the assets had been

taken from the possession and control of the alleged in-

competent and unfaithful officers of the Association and

had passed to the possession of the State of Utah.

As was said by the Supreme Court of Utah in the

Union Savings & Investment Company case, it is to be pre-

sumed that the Bank Commissioner of that state will per-

form his sworn duties and preserve the assets of the Asso-

ciation for those lawfully entitled thereto.

In Amos, Comptroller of Florida, v. Trust Company,

supra, the Circuit Court of Appeals for the Fifth Circuit
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said in directing the lower court to surrender possession of

the assets of an insolvent trust company to the Comp-

troller of Florida

:

"Even if the corporation placed in liquidation

has been an unfaithful trustee, no presumption can

be indulged that the state officials will not be care-

ful, efficient and economical. A proper respect and

deference on the part of the federal agencies of gov-

ernment toward those of the state compels that as-

sumption."

The necessity, if any, no longer existing, it clearly

was the duty of the lower court to deny the application for

the appointment of receiver and to take appropriate action

to release to the Commissioner such control of the assets

as it may have obtained by virtue of lis pendens. The

court then quite properly could have proceeded to hear

and dispose of the litigation on its merits and by its judg-

ment established whatever right the appellees had, by way

of lien or otherwise, in the assets in the hands of the Com-

missioner. Any lien so adjudicated could have been en-

forced against the assets of the Association in the posses-

sion of the Commissioner, and any judgment obtained

would have been as binding upon the Commissioner as it

might have been upon the Association. There is no pre-

sumption that the Bank Commissioner will be less faith-

ful to his trust than the Court's own receiver.
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V. Court Will Not Appoint a Receiver at the
Suit of an Unsecured Non-Judgment Credi-

tor.

If by chance it should be held that appellees are un-

secured creditors of the Association in such a sense as to

entitle them to sue for the withdrawal value of their shares,

under the facts alleged in the complaint they were not en-

titled to appointment of a receiver until they had reduced

their claims to judgment and execution had been issued

and returned nulla bona.

Shapiro v. Wilgus, 287 U. S. 348, 77 L. Ed. 355

;

Pusey & Jones Co. v. Hanssen, 261 U. S. 491, 67 L.

Ed. 763

;

Harkin v. Brundage, 276 U. S. 36, 72 L. Ed. 457;

Felice Perrelli Canning Co. v. Certified Food Stores,

Inc., 15 Fed. (2d) 981;

Nolte V. Hudson Nav. Co., 31 Fed. (2d) 527;

Home Mortg. Co. v. Ramsey (C. C. A. 4), 49 Fed.

(2d) 738;

Zechiel v. Fireman's Fund Ins. Co. (C. C. A. 7), 61

Fed. (2d) 27;

Manhattan Rubber Mfg. Co. v. Lucey Mfg. Co. (C.

C. A. 2),5 Fed. (2d) 39.

In Shapiro v. Wilgus, supra, the Supreme Court said,

upon the question of appointment of a receiver at the suit

of an ordinary creditor

:

"Never is such a remedy available when it is a
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mere weapon of coercion, a means for the frustration

of the public policy of the state or the locality."

287 U. S. 356, 11 L. Ed. 359.

VI. This Court May Now Enter a Final Decree
ON THE Merits.

Where the question is one of law, as in this appeal,

which determines the ultimate rights of the parties, or

where in appointing a receiver pendente lite the whole

merits of the case are involved, or when it appears that the

bill has no equity to support it, the appellate court will

dispose of the case on its merits though coming up by ap-

peal from an interlocutory order under Section 129 of the

Judicial Code, Section 227, U. S. C. A.

Simkins Federal Practice, Rev. Ed., sec. 918;

Mayor, etc. of Knoxville v. Africa, 77 Fed. 501

;

Smith V. Vulcan Iron Works, 165 U. S. 518, 41 L. Ed.

810.

VII. Conclusion

The original bill of complaint filed April 18, 1933, as

well as the amended bill, alleged that an "imperious neces-

sity exists for the immediate appointment of a receiver."

While the suit was pending and until March 17, 1934,

when the Commissioner took possession, the Association

was conducting its business in the usual course, subject

only to an injunction restraining the destruction of its

books, records, files and papers or their removal from the

jurisdiction of the court so as to prevent their production
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upon trial. Yet it was not until a year later and after the

Commissioner had taken possession of the Association

and entered upon his statutory duty of liquidation that the

appellees moved for a receiver to take possession of the

Association's assets and to oust the Commissioner. The

novel proposition is advanced that the mere fact of the

institution of their suit had the effect of withdrawing the

Association's assets in Arizona from the jurisdiction of

the Bank Commissioner of Utah and the operation of the

laws of that state. It indeed would be strange if a prophetic

litigant could thus circumvent the laws and public policy

of a state and indirectly enjoin a public official from per-

forming the duties of his office.

It seems to us that the orders of the District Court

enjoining the appellant Malia from removing the assets

of the Association from the State of Arizona and appoint-

ing a temporary receiver must necessarily be reversed and

the case remanded with instructions to dismiss the bill.
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